JUNE, 1938 Number 3 








KENTUCKY STATE 
BaR JOURNAL 


LEADING ARTICLES 





The New Uniform Rules of Civil Procedure 
for the District Courts of the United States 


Character and the Fugacious Practitioner 


The New Kentucky Statutes 








Published Quarterly 
BY 


KENTUCKY STATE BAR ASSOCIATION 


FRANKFORT, KENTUCKY 











FIDELITY and DEPOSIT COMPANY 
OF MARYLAND 


AMERICAN BONDING COMPANY 


OF BALTIMORE 
WE SPECIALIZE IN 


Court and Fiduciary Bonds 


WHERE you WANT THEM! 
WHEN you WANT THEM! 
AGENTS IN. ALL PRINCIPAL TOWNS 


LOUISVILLE BRANCH OFFICE 
419 WEST JEFFERSON STREET 


GEORGE HORSCHEL, Manager L. S. BLICKENSTAFF, Assistant Manager 
WM. S. PRICE, Special Representative 














KENTUCKY CENTRAL 








LIFE AND ACCIDENT 





INSURANCE COMPANY 


Home Office: Anchorage, Kentucky 








Over Thirty-five years of faithful service to 
policyholders. Over Eighteen and Three- 
fourths Million Dollars paid to policyholders 
since organization. 


DISTRICT OFFICES IN ALL PRINCIPAL CITIES OF KENTUCKY, 
OHIO, INDIANA, WEST VIRGINIA, AND PENNSYLVANIA 























Citable in Every Court 


in America 


FEDERAL a BE ANNOTATED 





err 


ent = 
Jes 











All Titles and Section Numbers are the same as in the U. S. 
Code adopted by Congress. 

Laws and annotations in F. C. A. are instantly acces- 
sible from a citation to any U. S. Code. 

F, C. A. shows the Federal Law as it literally exists in 
the language of the Official Statutes at Large. 

Annotations are Complete and Exhaustive with Par- 
allel References to all Series of Reports. 

Contains Complete Annotations for All Uncodified Laws. 

Each Volume Separately Indexed. 

Many Other Exclusive Features. 


In Step With The Times 


Reasonably Priced — More Convenient — Inexpensive Service 


Full information on request 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 























ORDER YOUR COPY NOW! 


19338 Proceedings 


Kentucky State Bar Association 


Every Kentucky Lawyer Should Have a Copy 
Only Costs $1.50 Postpaid 


DON’T FAIL TO ORDER YOUR COPY 


Contains proceedings of the 1938 meeting 
of the Association, addresses on important 
subjects with citations, committee reports, 
copy of rules and by-laws and lists of mem- 
bers alphabetically and by counties. 


@ 
ORDER NOW! 
(Order Card Attached Hereto) 
Cloth Bound $1.50 Postpaid 


The STANDARD PRINTING CO. 


Incorporated 


Phone JAckson 8211—-(4 Trunk Lines) 


220-230 So. First Street Louisville 











U 




















e 
| 
| 
) 










Kentucky State Bar JOURNAL 


Vou. 2 June, 1938 No. 3 














CONTENTS 


Page 

Bar Association ACTIVITIES 
I 5 
Justice Stanley Reed to Deliver Address. .........-...-....c-scsecssscceecceeseeeees 6 
Committees Appointed for the Year 1938-1939 _...............cssssssses 6 


DeEcISIONS OF INTEREST 
Si TE | PUNY ssiisnsssscssiseicaaiaphlesntiai ileal 8 


Kenton County Bar Association, et al., vs. Murplry............-.--.--0--+-+- 


NRT Ne TOOL TEDE tT ARE OORT A 11 





LecAL ARTICLES 


The New Uniform Rules of Civil Procedure for the District 
CIS Oe Te Te I ao siciecssiccessiseteseniececeneentectanetoraniicnemiiation 


Character and the Fugacious Practitiomer.....---c-cso-sscc--sc-sseeseeseees 19 

A Review of the Kentucky Annotations to the American Law 
Institute’s Restatement of the Law of Contracts.................---+ 21 
Be em ee Cee Se Seer ee Sener oe 22 
ee a ee ei cicssecaticesninniiiesnemaninamantiapta 26 








THE KENTUCKY STATE BAR JOURNAL 


Published by The Kentucky State Bar Association through its Committee, 
The Journal Committee. 
Printed by The Standard Printing Company, Incorporated 
220-230 S. First Street, Louisville, Ky., Phone JAckson 8211 (4 Trunk Lines) 
Editorial Offices, Glasgow, Kentucky. 
E. H. Smirn, Editor, Glasgow, Kentucky. 
SaMueEL M. Rosenstein, Assistant Editor, Frankfort, Kentucky. 


THE JOURNAL COMMITTEE OF THE STATE BAR ASSOCIATION 
Charles S. Adams, Chairman, Covington, Ky. 
Samuel M. Rosenstein, Frankfort, Kentucky Robert T. Caldwell, Ashland, Kentucky 
John B. Rodes, Bowling Green, Kentucky H. E. McElwain, Louisville, Kentucky 
All manuscripts and editorial matter should be sent to Glasgow; all advertising and business 
matters to Samuel M. Rosenstein, Frankfort. 


Subscription price: To Kentucky Lawyers, included in bar dues; to all others, fifty cents 
per year, fifteen cents per copy. 


Published Quarterly on the 15th day of December, March, June, and September. 

















Tax Free Bonds ..... 
Ky. State Warrants... 
Local Bonds and Stocks 


Bought « Sold « Quoted 


THE BANKERS BOND oo. 


INCORPORATED 


Kentucky Home Life Bidg.... LOUISVILLE 


JAckson 0226-7-8 L. D. 238-9 

















THE BEST TRADITIONS OF 
THE OLD KENTUCKY 
HOME 


are ever observed in the Service, Comfort 
and Convenienee of the 


Kentueky 
Hotel 


Louisville’s Newest and Up-to-Date in All 
Appointments. Most Reasonable Rates 


Write TURNER MILAM, Ass’t Manager 
for Reservations 











REI en, 


TMS SEO 8 a 





Q'>wre 


QO sw 


1] 























KENTUCKY STATE BAR ASSOCIATION 


LEONARD ie Greer? President 
PORT, KY 
L. B. acanameen. Vice- ‘President 
PADUCAH, KY. 


SAMUEL M. ROSENSTHEIN, Secretary 
FRANKFORT, KY. 

Cc. HILL CHESHIRE, Registrar-Treas. 
FRANKFORT, KY. 


JUDGE LAFON ALLEN, Vice-President 
LOUISVILLE, KY. 


COMMISSIONERS 
Western Division 


L. B. ALEXANDER, Paducah....1st District 
B. N. GORDON, Madisonville...... ist District 
ARTHUR D. KIRK, Owensboro. .2nd District 
JOHN B. RODES, Bowling Green.2nd District 
Cc. C. DUNCAN, Monticello....... 3rd District 
J. ROBERT WHITE, Glasgow...3rd District 
JOSEPH T. O'NEAL, Louisville. .4th District 


COMMISSIONERS MEET AT FRANKFORT 
ON FOURTH FRIDAY IN JANUARY 
APRIL, JULY, AND OCTOBER 


COMMISSIONERS 
Eastern Division 


LAFON ALLEN, Lonisville....... 4th District 
HENRY JACKSON, Danville..... 5th District 
T. B. McGREGOR, Frankfort..... 5th District 
LEONARD J. CRAWFORD, Newport 

6th District 
CHARLES 8S. ADAMS, Covingten.6th District 
FRANCIS M. BURKE, Pikeville. .7th District 
W. T. DAVIS, Pineville..........- 7th District 








Annual Meeting 


The 1938 State Convention of the 
Kentucky Bar has been acclaimed to be 
one of the most successful that has ever 
been held. Seven hundred and fifty 
lawyers from all sections of the State 
registered attendance and it is believed 
that an additional two hundred and fifty 
were present who failed to register. 


The report of the Committee on Legal 
Education and Admission to the Bar 
created considerable debate when the 
committee recommended that the Presi- 
dent of this Association appoint a com- 
mittee of not less than one member from 
each senatoriai district of the State to 
consult with the Committee on Legal 
Education and Admission to the Bar and 
to appear before the Court of Appeals to 
urge the adoption of a standard whereby 
an applicant for admission to the Bar 
must have satisfactorily completed not 
less than two years of training in an ac- 
credited college and not less than three 
years of training in an approved law 
school. This recommendation was vigor- 
ously debated and was adopted. 


One of the most interesting address- 
es presented upon the business program 
was that of Chief Justice James W. 
Stites. He reviewed the problem that is 


confronting the Court in connection 
with the large number of appeals that 
are pending and suggested that a com- 
mittee be appointed for the purpose of 
studying this question and trying to ar- 
rive at a plan whereby appeals will be 
more speedily determined. 

The principal speaker of the Conven- 
tion, Honorable Hatton W. Sumners, 
Chairman of the House Judiciary Com- 
mittee, Washington, D. C., found it im- 
possible at the last minute to attend the 
Convention and Alvin H. Clark, of Hop- 
kinsville, was called upon to substitute. 
He delivered one of his most interesting 
and humorous talks and all members 
who did not get to hear him should ex- 
amine the 1938 bound Proceedings and 
read the poem written by Mr. Clark en- 
titled “Chitterlings.” 

Governor Chandler was also a speak- 
er upon the banquet program, and he 
pledged full co-operation to the Bar. 

Unusual interest in all of the activi- 
ties of the Association was manifested 
throughout the Convention, and many 
helpful suggestions were made concern- 
ing the many problems that are facing 
the Association in dealing with the Un- 


(See next page) 
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ATTENTION 


Kentucky Lawyers 
JUSTICE STANLEY REED TO 
DELIVER ADDRESS 

Edward A. Dodd, president 
of the Louisville Bar Associa- 
tion, announces that the Hon. 
Stanley Reed, Justice of the 
Supreme Court of the United 
States, will address the Louis- 
ville Bar Association at a ban- 
quet to be held in honor of Mr. 
Reed at the Kentucky Hotel on 
Wednesday evening, June 8th, 
at the hour of 7:00 o’clock. 

All Kentucky lawyers are 
cordially invited to attend. 
Ladies are especially invited. 
The price per plate is $1.25. 
Tickets will be available at the 
door. 











lawful Practice of Law, the Statutes 
question, and other important matters. 


The success of the Convention was 
due to a large extent to the untiring and 
unselfish service of the Louisville Bar 
Association, which for many months prior 
to the Convention planned for presenta~ 
tion upon the program events that 
served to be of unusual interest and im- 
portance to all members who were pres- 
ent 


This Convention marks the fourth one 
that has been held since the passage of 
the 1934 Bar Organization Act. At each 
Convention the reports of the officers 
and committees as to their year’s ad- 
ministration have been enthusiastically 
received and it appears that substantial 
progress is being made by the Associa- 
tion. 





HON. WILLIAM F. McMURRY, of 
the Paducah Bar, served as Special 
Judge of the Graves Circuit Court at its 
March term. 


COMMITTEES APPOINTED FOR 
YEAR 1938-1939 


The following are the standing com- 
mittees appointed by President Crawford 
for the year 1938-1939. Any member of 
the association having business with any 
of these committees can take his mat- 
ter up directly with the chairman. 


BAR JOURNAL 
Charles S. Adams, Chairman, Covington. 
Robert T. Caldwell, Ashland. 
H. E. McElwain, Louisville. 
Samuel M. Rosenstein, Frankfort. 
John B. Rodes, Bowling Green. 


PRESERVATION OF CONSTITU- 
TION HALL, AT DANVILLE 
Samuel M. Wilson, Chairman, Lexington. 
John B. Rodes, Bowling Green. 

J. Harlan, Danville. 
A. T. Siler, Williamsburg. 
C. C. Grassham, Paducah. 


DISTRICT BAR ORGANIZATION 


L. B. Alexander, Chairman, Paducah. 
Gregory W. Hughes, Covington. 
Francis M. Burke, Pikeville. 

J. Ballard Clark, LaGrange. 

Alvin H. Clark, Hopkinsville. 


CO-OPERATION WITH AMERICAN 
BAR ASSOCIATION 

Frank M. Drake, Chairman, Louisville. 

Oldham Clarke, Louisville. 

Wilbur K. Miller, Owensboro. 

W. F. McMurry, Paducah. 

Robert T. Caldwell, Ashland. 


LEGAL EDUCATION AND AD- 

MISSION TO BAR 

David R. Castleman, Jr., Chairman, 

Louisville. 

Richard L. Garnett, Glasgow. 

Robert E. Hatton, Ashland. 

Perry B. Miller, Louisville. 

Gregory W. Hughes, Covington. 


JUDICIAL SELECTION 


Selden Y. Trimble, Chairman, Hopkins- 
ville. 


Simeon S. Willis, Ashland. 
Clinton M. Harbison, Lexington. 
James B. Milliken, Newport. 

J. Blakey Heim, Louisville. 
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UNAUTHORIZED PRACTICE OF 
NV 


f 


James Garnett, Jr., Chairman, Louisville. 
Thomas Young, Jr., Louisville. 

Selden Y. Trimble, IV, Hopkinsville. 
Henry Turner, Jr., Paducah. 

H. L. James, Jr., Elizabethtown. 


CARLISLE MEMORIAL 


Shelley D. Rouse, Chairman, Covington. 
Chairman to select committee, 


NECROLOGY 


E. H. Smith, Chairman, Glasgow. 
Hugh Riddell, Irvine. 

Paul M. Basham, Hardinsburg. 
Walter Vest, Walton. 

B. J. Bethurum, Somerset. 


CO-OPERATION WITH AMERICAN 
LAW INSTITUTE 

Alvin E. Evans, Chairman, Lexington. 

Lafon Allen, Louisville. 

Perry B. Miller, Louisville. 

J. E. Wise, Elizabethtown 

Simeon S. Willis, Ashland. 


COURT OF APPEALS DOCKET 


Harry B. Mackoy, Chairman, Covington. 
Richard C, Stoll, Lexington. 
Henry E. McElwain, Louisville. 





FRED M. VINSON 


The Kentucky Bar Association is the 
recipient of another honor in the ap- 
pointment of Fred M. Vinson as an As- 
sociate Justice of United States Court 
of Appeals for District of Columbia. Mr. 
Vinson was appointed November 26th 
and was confirmed by the United States 
Senate. He took his oath of office May 
12th. Mr. Vinson has been a member 
of Congress for many years and a mem- 
ber of the powerful House Ways and 
Means Committee. The President has 
made a good selection in appointing Mr. 
Vinson. The Bar congratulates Mr. Vin- 
son upon his appointment and is proud 
of the fact that it is composed of men 
of his caliber. 





Hon. Joseph Martin, County Attorney 
of Metcalfe County, completed a term 
as County Judge prior to his election as 





County Attorney. He says that he has 
spent most of his life in politics and was 
better known as a politician than a law- 
yer. While making his race for County 
Attorney he solicited a constituent who 
asked, “What is the office you are run- 
ning for?” “County Attorney,” replied 
Judge Martin. “All right, but I shore 
have made up my mind not to vote for 
nary nother lawyer for that place.” 





ADVICE TO LAWYERS RE: THE 
INVASION OF THE APPELLATE 
COURT ROOM BY CIMEX 
LECTULARIUS 


By S. Jewell Rice of the Fayette 
County Bar 


When the grim-visaged Court turns deaf 
ear to your plea, . 
And resents your best efforts to help it 


to see, 

Wherein your poor client is entitled to 
get, 

Affirmance of judgment for over-due 
debt, 


Do not lose your own poise, if he is too 
querulous, 

Since his trouble may be Cimex Lectu- 
larius, 

A critter of which it may truly be said, 

It will drive the worst invalid out of his 
bed. 


When a Justice shows symptoms of un- 
easiness, 

Or o’ercome by sensations he cannot 
suppress, 

And a scent not derived from the heart 
of a rose 

Lays siege to the delicate nerves of your 
nose, 


Or, when his grave features are wrapped 
in a frown, 

There may be a bedbug at work neath 
his gown, 

Filling its maw with the Justice’s gore, 

A condition to make e’en Hissoner get 
sore— 


Just repair to some good bugologist, 
who 

Will tell by the stars when old Cimex 
is due, 

And at the first twitch of the Justice’s 


ace, 
Find a valid excuse to continue your 
case. 





























DECISIONS OF INTEREST. 








IN RE: STUMP 


Decided March 15, 1938, Kentucky 
Court of Appeals 


This was a petition for reinstatement 
as an attorney at law made by O. A. 
Stump who had been disbarred by a 
judgment of the Pike Circuit Court 
entered April 4, 1933. 

The petitioner sought reinstatement 
by reason of his moral restoration and 
produced much evidence to support his 
contention. 

The opinion of the court written by 
Commissioner Stanley denying the peti- 
tion and confirming the report of the 
Bar Commissioners is reported in 114 
S. W. (2) 1094. In the course of his 
opinion Judge Stanley said: 

“It may be laid down as a general 
proposition that though the door to re- 
entrance into the profession is not for- 
ever closed, its opening is not a matter 
of grace or pardon for past offenses. If 
it is to be opened, it must be a matter 
of justice; albeit ‘ mercy seasons justice’. 
The courts have a serious duty to per- 
form, not only to the erring lawyer, but 
to the legal profession and to the pub- 
lic as well. And of equal gravity is the 
duty of the courts to protect themselves 
from readmitting as an officer one who 
cannot command trust and confidence. 

. And while it has been said that the 
recreant brother must show regret or 
repentance, we are not willing to say 
that a man must humble himself or be 
required to confess guilt of what may be 
a criminal offense. But he should at 
least manifest a sense of wrongdoing, 
and in the language of the Scriptures, 
‘bring forth, therefore, fruits meet for 
repentance.’ By his subsequent life and 
conduct he must have demonstrated his 
reformation; for, ‘men do not gather 
grapes of thorns, or figs of thistles,’ and 


persistency in wrongdoing suggested to 
the prophet the unchangeable colors of 
a leopard’s spots. 


The ultimate and de- 


cisive question is always whether the 
applicant is now of good moral char- 
acter and is a fit and proper person to be 
reintrusted with the confidence and priv- 
ileges of an attorney at law. This ques- 
tion has a broader significance than its 
purely personal aspect. From time im- 
memorial lawyers have in a peculiar 
sense been regarded as officers of the 
court. It is a lawyer’s obligation to 
participate in upholding the integrity, 
dignity, and purity of the courts. He 
owes a definite responsibility to the pub- 
lic in the proper administration of 
justice. It is of utmost importance that 
the honor and integrity of the legal pro- 
fession should be preserved and that the 
lives of its members be without re- 
proach. The malpractice of one reflects 
dishonor not only upon his brethren, but 
upon the courts themselves, and creates 
among the people a distrust of the 
courts and the bar. Therefore, one 
proven to have violated those conditions 
of good behavior and professional in- 
tegrity annexed to the granting of the 
privilege of practicing law, in applying 
for restoration, has the burden of over- 
coming by persuasive evidence the for- 
mer adverse judgment on his qualifica- 
tion. In short, if the disbarred attorney 
can prove after the expiration of a reason- 
able length of time that he appreciates 
the significance of his derelictions; has 
lived a consistent life of probity and in- 
tegrity, and shows that he possesses that 
good character necessary to guarantee 
uprightness and honor in his profession- 
al dealings and the faithful discharge of 
his duties as a lawyer, and therefore is 
worthy to be restored, the court will so 
order. 


“The courts must repose a great deal 
of confidence in the bar, and when its 
members are united upon any such prop- 
osition that so directly affects the pro- 
fession as the reinstatement of a dis- 
barred attorney, that recommendation 
cannot be disregarded. While some of 
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the particular expressions in these reso- 
lutions do not inspire confidence as be- 
ing uninfluenced, the recommendations 
have been given the high consideration 
they deserve.” 





KENTON COUNTY BAR ASSO- 
CIATION, ET AL., vs. MURPHY 


In the above-styled case decided by 
the Court of Appeals, January 11, 1938, 
in an opinion written by Judge Stites 
the report of the Board of Bar Com- 
missioners recommending the disbar- 
ment of the respondent John T. Murphy 
was confirmed. The whole court sitting, 
except Judge Rees, after reciting a his- 
tory of the matter out of which the ac- 
cusations grew, Judge Stites said: 


“Respondent stands convicted on his 
own testimony of conceiving and putting 
into execution a scheme calculated to 
defraud the surety on the guardian’s 
bond. He stands similarly convicted of 
using the estate of an infant coming into 
his hands for his individual purposes, and 
he has actually permitted himself to be 
the instrument and beneficiary of a 
stratagem whereby the Lincoln National 
Bank of Cincinnati was forced to repay 
more than $30,000 to the ward’s estate 
respondent had pocketed. Throughout 
the entire record respondent seems 
totally unable to appreciate the fact that 
he was dealing with trust funds. Indeed, 
he seems continually to assume that the 
mere connivance of the guardian is a 
defense for his action. Obviously, the 
collusion with the guardian, assuming it 
existed, can furnish no basis, either legal 
or moral, for the mulcting of the estate 
or for the fraud committed on the bank. 

“The original confessed design to cir- 
cumvent the surety on the bond of the 
guardian through the medium of the 
Cincinnati bank account furnishes a 
touchstone by which the other evidence, 
insofar as it is disputed, may be tested 
and solved. When pieced together, the 
circumstances become overwhelming. 
Respondent has overlooked the fact that 
it was the estate of the ward that was 
paying his fees and that he was repre- 
senting. He seems to have operated 
under the impression that his single duty 
was to the guardian whether her inter- 
ests were antagonistic to the ward or 
not and that the estate might be wasted 
with impunity so long as the guardian 
made no objection or joined in the de- 
bacle. This is substantially the only de- 
fense offered for his conduct. 


“Respondent stands indicted in Ohio 
for uttering forged instruments in con- 
nection with withdrawals from the Lin- 
coln National Bank. He has never been 
tried on these charges and has contin- 
ually fought extradition. He likewise is 
charged here with various other profes- 
sional offenses, and, as pointed out 
above, stands convicted upon two of 
them in addition to the so-called Weber 
count. We do not feel called upon to 
consider all of these matters. It is suf- 
ficient merely to recite the history of 
respondent’s conduct under the Weber 
count to demonstrate that he is lacking 
in the fundamentals of integrity neces- 
Sary to an attorney at law. Thornton 
on Attorneys at Law, vol. 2—804 et seq.” 





The following indictment was re- 
turned by a Casey County Grand Jury: 


“The Grand Jury of Casey County, in 
the name and by the authority of the 
Commonwealth of Kentucky, accuse Kil- 
van Russell of the offense of drunk in a 
public place, a breach of the peace, 
adultery, unlawful gambling; suffering a 
game at which money and property may 
be won and lost, to be playing in a 
house and on premises in his occupation; 
catching fish by means of a seine in run- 
ning water in this State other than 
streams forming the boundary line be- 
tween this and another State; unlaw- 
fully, but not with felonious intentions, 
take, carry away, deface, destroy and in- 
jure property of value not his own. 


“Committed as follows: The said Rus- 
sell in the county and Commonwealth 
aforesaid on the.................... day of August, 
1929, and within twelve months before 
the finding of this indictment, did un- 
lawfully commit a breach of the peace at 
Minnie Cochran’s home by then and 
there being publicly drunk in a public 
place, reeling, staggering, talking, yell- 
ing, cursing, swearing, fussing, quarrel- 
ing, using abusive and insulting lan- 
guage, offering, threatening and attempt- 
ing to fight, and fighting, running horses 
and discharging firearms on the public 
highway and otherwise acting disorder- 
ly. Carnally know each other, the said 
being a married man and not the hus- 
band of, she being a married woman, not 
his wife. Engaged in and played together 
at a game of cards and dice on which 
game money and property of value were 
bet, won and lost by each of them. Suf- 
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fer and permit a game of cards and dice 
at which money and property were won 
and lost to be played in a certain house, 
to-wit: and on certain premises, to- wit: 
which was then and there in the occupa- 
tion and control of, catch fish by means 
of a seine in running water in this State, 
other than streams forming the bound- 
ary line between this and another State. 
Unlawfully, but not with felonious in- 
tentions, take, carry away, deface, de- 
stroy and injure of value the property 
of and without his consent. Contrary to 
the form of the statutes in such cases 
made and provided, and Against the 
Peace and Dignity of the Common- 
wealth of Kentucky.” 

Under this indictment the defendant 
was convicted and fined $50.00 and the 
conviction was sustained. If you find 
any difficulty in figuring out why, read 
Russell vs. Commonwealth, 28 S. W. 2nd 
732; 234 Ky. 544. 





This brief was prepared by the late 
Rowland G. Railey of the Monroe Coun- 
ty Bar.—The Editor. 


WALTER JAMERSON........... Appellant, 


vs. 
COMMONWEALTH OF 
4 iE Appeliee. 


BRIEF 


May it please the Court: 

Comes today by his Attorney, Row- 
land G. Railey, Tompkinsville, Kentucky, 
the feeble and despondent Appellant, 
Walter Jamerson, an octogenarian, and 
meekly and kindly asks the Court to 
give attentive heed to his plaintive-wail 
and most solemn-plea for a reversal of 
a judgment of guilty rendered against 
him at the 1928 December Term of the 
Monroe Circuit Court, Tompkinsville, 
Kentucky, carrying with it a five-year- 
period of duration of penal-servitude 
within grim-and-gloomy prison walls 
that have been, since the time to which 
the memory of man runneth not to the 
contrary, a “night-mare” to many a soul 
long since departed. 

The appellant, with hoary-locks, 
nipped by time’s relentless-frost; with 
eyes, bedewed and bedimmed, deeply- set 
in an intrepid-face, bitten and scarred by 
the remorseless-tooth of time; with 
limbs stiffened and shackled by the chill 
of eighty-winters and the heat of as 
many summers; with ears dull to the 
thunder’s peal; with a stomach fed, 


through the passing years, on hash and 
garlic; with a toothless-mouth and a 
contrite-heart, most-humbly says the 
Court committed a most grievous-error 
by ruthlessly-rushing him into trial over 
his timely-and-earnest protest, which 
disclosed to the Court, at the time, that 
his LEADING-Attorney, Hon. B. F 
Denham, the veteran-nestor of the Bar, 
was absent; that the said LEADING 
attorney was, in life’s early morning in 
the forest-primeval, a wood-pecker—a 
wood worker—who thus acquainted him- 
self with timber and its uses and, there- 
fore, knew better than any other of Ap- 
pellant’s attorneys and relative-weight, 
length, size, color, habits-and-customs of 
the hickory-bludgeon, maliciously wield- 
ed in the battle, by Appellant’s assailant 
—and who had been, on the night be- 
fore the trial was scheduled to begin, 
pursued, over-taken, and knocked-down, 
at midnight’s holy-hour, with that dead- 
lv-maladv—the fore-runner of death— 
the “Flu”; that his said LEADING-at- 
torney wrestled from that hour, many 
days and nights upon a bed of pain, 
agony, and anguish before he recovered 
and returned to the Temple to find his 
once hopeful-client beaten, blackened, 
besmirched by the character of the odi- 
ous judgment aforesaid. 


That his said LEADING-attorney 
knew better than any other the topog- 
raphy of the battle-field; that he went, in 
person, upon the scene before the 
Dwelling-house and the _ surrounding- 
premises had been swept by flame and 
thereafter followed by ruin-and-desola- 
tion, and procured that data needful to 
make the proper-defense for the appel- 
lant; that his said LEADING-attorney— 
through his timely gathered data—knew 
more accurately than any other of his 
could humanly know the size-and-num- 
ber trees, stumps, rocks, ravines, fences, 
houses, windows, doors, barns, walks, 
wagons, out-houses, roads, horses, mules, 
chimneys, flues, axes, saws, axe-handles, 
the ways-in-and-out of the premises, per- 
sons present, and everything materially 
involved and the relative-distance from 
each to the others; that his timely and- 
accurate survey of the physical-condi- 
tions thereabouts disclosed much useful- 
information helpful to the proper de- 
fense of the appellant, that could not 
emanate, at the trial from any other 
source, or be gotten subsequently at all; 
that his LEADING-attorney had spent 
much valuable-time in making the 
aforesaid-investigations about the scene 
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Judge William H. Field of the Jeffer- 
son Circuit Court is entitled to the 
thanks and gratitude of the entire mem- 
bership of the State Bar Association for 
his vigilance in promptly calling to the 
attention of the Louisville Bar Associa- 
tion that several attorneys were claiming 
to represent the plaintiff in an automo- 
bile accident case. 

Every lawyer of any considerable 
practice knows of incidents of profes- 
sional conduct that would bear investi- 
gation. All Judges are not blind. Such 
matters are not investigated as often as 
they should be, because of the weakness 
of our nature in not wanting to get a 
fellow practitioner into trouble, coupled 
with a hope that the incident will not 
occur again. It takes courage to report 
derelictions and Judge Field is to be 
commended for his courage. It is to be 
hoped, and it is expected, that the Louis- 
ville Bar Association will make a 
prompt, complete, and thorough investi- 
gation and if charges of unprofessional 
conduct are justified that they will be 
promptly made. If we do not clean our 
own house, sooner or later an aroused 
public is going to clean it for us. 


of the killing with the view of using 
same so-gathered by him in making the 
proper and successful defense in this 
case. 

Therefore, if granted a new trial, the 
Appellant says he will do all in his 
power to have present his LEADING- 
attorney and ali the foregoing and other 
facts presented by him to the Jury, with 
the belief, that when done, he will be 
immediately and justly acquitted. 

Wherefore, for THIS and OTHER- 
REASONS stressed in BRIEFS hereto- 
fore filed in this case by his other-attor- 
neys, the Appellant prays the Court to 
set-aside the judgment of the Lower- 
Court and grant him a new-trial. 


Respectfully submitted, 


Rowland G. Railey, Attorney 
for Appellant—Walter Jamerson 





The beauty of telling the truth lies in 
the fact that it is unnecessary to remem- 
ber what you have said. 





President L. J. Crawford in his ad- 
dress at the State Bar Convention sug- 
gested the establishment of an _ inter- 
mediate court. That is a court between 
the Nisi Prius Courts and the Court of 
Appeals. He pointed out that his sug- 
gestion was prompted by the necessity 
of relieving the court of last resort of 
some of the heavy burden now being 
borne. Mr. Crawford’s suggestion can 
bear fruit only through a constitutional 
amendment. In order to bring about 
such an amendment the public will have 
to be made to realize the necessity of 
such a court. This realization can be 
brought about best through the bar. 
Each of us should give some thought 
and study to this question, for sooner 
or later we will be requested to give our 
reaction to it. And the public will be 
governed largely by the desires of the 
lawyers regarding same. 





The personal attack by a member of 
the Bar on one of our judges, if true, is 
the most disgraceful occurrence within 
the profession for many years. A 
prompt and speedy investigation is as- 
sured and if guilt is established, we may 
rest assured that the offender will be 
removed from the ranks of the profes- 
sion. 





To the Rules Committee of the State 
Senate, the Bar is thankful for saving it 
the humiliation it would have suffered 
had the bill to make lawyers by legisla- 
tion in lieu of education been permitted 
to become a law. 





A lawyer takes to politics like a duck 
to water, but the lawyer who can make 
a success in his profession only by hold- 
ing public office is in the wrong line of 
endeavor. 
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WARNING 


It has come to the attention of the 
American Bar Association Committee on 
Law Lists, that there are several bogus 
law lists again in the field preying upon 
the Bar. 

The usual method of the approach of 
these racketeers is to be armed with a 
well gotten up list that generally is a 
book of some legitimate list with a 
changed or altered cover; they will claim 
to have formerly been with an old 
recognized list, first attempting to col- 
lect the entire charge in advance, then 
making a special concession for what- 
ever they can get. 

Lawyers are urged to be on the look- 
out for these, and unless the party or 
the list is known to make a careful in- 
vestigation before parting with their 
money. 





ATTENTION, LAWYERS 


It has been called to the attention of 
‘the American Bar Association’s Commit- 
tee on the: Unauthorized Practice of the 
Law, that there are again several lay 
groups operating in the country, preying 
upon heirs to estates. 

Their practice is to locate estates of 
reasonably large value with a number 
of heirs, then finding that the estate is 
not likely to be settled soon, will ap- 
proach some heir that is financially em- 
barrassed or needs immediate money 
and attempt to purchase the heir’s inter- 
est at a reduced figure for immediate 
cash, thereby injecting themselves into 
an estate and immediately causing 
trouble and expense to the remaining 
heirs by bringing partition suits, etc. 

Lawyers handling estates should ad- 
vise their clients to be on the lookout 
for these racketeers. 





Joseph E. Bright, a trust company 
executive of Buffalo, N. Y., says that 
one of the best places to look for humor 
is in a man’s will. He says that a wili 
is about the last place one would ex- 
pect to find humor, yet humorous items 
are plentiful in them. 

For example, he cites the will of a 
rich man who wrote: 

“To my wife, I leave her lover, and 
the knowledge that I wasn’t the fool she 
thought I was.” 

“To my son, I leave the pleasure of 
earning a living. For twenty-five years 





he thought the pleasure was mine. He 
was mistaken.” 

“To my daughter, I leave $100,000.00, 
she will need it. The only good piece 
of business her husband ever done was 
to marry her.” 

“To my valet, I leave the clothes he 
has been stealing from me regularly for 
ten years, also the fur coat he wore last 
winter while I was in Palm Beach.” 

“To my chauffeur, I leave my cars. He 
almost ruined them and I want him to 
ag the satisfaction of finishing the 
job. 


Mr. Bright also tells of another man 
who willed to his wife his overdraft at 
the bank. And of a Rochester, N. Y., 
woman who left a small cash bequest to 
most of her relatives but bequeathed to 
her favorite grandson only a dilapidated 
rocking chair. In cleaning up the old 
chair $2,500.00 was found in the lining. 





WHY IS A LAWYER CALLED 
AN ATTORNEY? 


No word has been more persistently 
persecuted by the pseudo-etymologists 
than attorney. For nearly two centuries 
law dictionaries have told us that an at- 
torney was so called because he acts in 
the turn of somebody else. This is a 
poor guess that ought not be repeated 
seriously. Certain other writers, who 
prefer fiction to fact when dealing with 
the history of words and who insist on 
ascribing every word to a romantic 
source, tell us that attorney originally 
signified one who appeared in a medieval 
tourney or tournament and fought in the 
place of another. That too is sheer 
nonsense. As a matter of fact there is 
nothing very romantic in the history of 
the word. It is derived from Old French 
atorne, the past participle of atourner, 
being composed of a, to and tourner, 
to turn, and literally meaning to turn to. 
From this the sense of attorn, assign, 
attribute or delegate was an easy step. 
Thus an attorney was originally one ap- 
pointed or delegated to act for another. 
The word has been used in this sense in 
English since the fourteenth century. In 
Great Britain most of its legal signifi- 
cance has been absorbed by solicitor. 
Attorney was so often associated with 
pettifoggers and treated contemptuously 
that in 1873 it was abolished as a title 
for British lawyers, being retained only 
in the title of the attorney-general.— 
George W. Stimpson, in “Uncommon 
Knowledge.” 
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BILL INTRODUCED IN CONGRESS 


On February 25, 1938, Representative 
Donald L. O’Toole, of Brooklyn, N. Y., 
introduced in the House of Representa- 
tives House Bill No. 9635, 75th Con- 
gress, third session, to make unlawful 
the practice of law before Government 
Departments, Bureaus, Commissions and 
their agencies by other than a duly 
licensed attorney. 





The Hon. Homer Cummings, Attor- 
ney General of the United States, in his 
report to the Congress made January 
3rd, calls attention to the need of in- 
creased personnel of the Judiciary - of 
the Federal Courts as recognized in the 
report of the Judicial conference of Sep- 
tember 23, 1937, and recommended the 
appointment of four additional circuit 
judges and nineteen additional district 
judges. 

He pointed out that United States Dis- 
trict Courts are now held in 376 differ- 
ent places, and that at 115 of these 
places there is only one term a year and 
at 242 places there are only two terms a 
year. At only 19 of these places are 
there more than two terms a year. He 
said that ingenious counsel were fre- 
quently able to postpone actual trial de- 
spite the utmost efforts of adversary 
parties to bring matters to a hearing and 
that overworked judges were at a dis- 
advantage in their efforts to drive for- 
ward the business of the courts. 

He also pointed out that at his request 
a number of bills drafted in the Depart- 
ment of Justice were introduced and are 
now pending before the Congress, their 
purpose being to eliminate archaic tech- 
nicalities and to make possible greater 
expedition in the disposition of criminal 
cases without depriving defendants of 
any substantial rights to which they 
should be entitled. Among such meas- 
ures are the following: 

To permit the defendant to waive in- 
dictment by grand jury and to consent 
to prosecution by information. 

To require a defendant who proposes 
to rely on the defense of alibi to give to 
the prosecution notice of that fact be- 
fore the trial. 

To permit comment on the de- 
fendant’s failure to testify. 

To abolish appeals in habeas corpus 
proceedings instituted to test the validity 
of a warrant for the removal of the de- 
fendant from one district to another. 

He urged that Congress enact these 
measures, 


The word “client” has been so long 
used by the legal profession to express 
the relation between the lawyer and his 
employer that the lawyers have, or by 
the right of prescription ought to have, 
the exclusive use of the word. 

_Many businesses have recognized this 
right to the use of the word and large 
trust companies over the nation are sub- 
stituting the word “customer” and for- 
bidding their officers to use the word 
“client” to express the relation between 
the company and those for whom it acts. 

The word “client” truly means that 
person who is protected by another. 
With this meaning in mind it is per- 
fectly proper for persons on relief rolls 
to be referred to as clients. Long 
usage, however, changes the meaning of 
words and long usage by the legal pro- 
fession of the word, indulged in by the 
general public, has given the word ex- 
clusively the meaning of one who con- 
sults or employs a lawyer in his profes- 
sional capacity. 

The use of social workers of the word 
“client” in referring to their pauper 
charges does not enhance the dignity of 
our profession and on occasion has 
proved a source of humiliation to the 
lawyer who seeks to maintain the dig- 
nity of his calling. 





The first responsibility of the profes- 
sion is to itself; to understand that 
through reform lies the only route to 
public service, and only through ac- 
ceptable service can the profession enjoy 
the public confidence so much needed. 
The first thing on the program appears 
to be the education and the conversion 
to a rounded out reform program of law- 
yers still confused and uncertain. Not 
all can be converted. As to them noth- 
ing is to be gained by threats or dire 
prophecies. The lower stratum of the 
Bar is ‘not to be scared or cajoled. They 
must be dealt with as traitors. 

The upper stratum finds individual 
self-respect a sufficient foundation for 
endeavor. This stratum assuredly can 
become a working majority. Our pro- 
fession alone cannot deflect the shafts of 
fate. But it can, when enabled to think 
and plan collectively, exercise a profound 
influence. That influence is needed now. 
It will come when public confidence is 
regained. That is being done day by 
day in nearly twenty states. It is not 
done by argument or chest-pounding, 
but by removing causes for disrespect 
and contempt. (Journal of the Ameri- 
can Judicature Society.) 
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The New Uniform Rules of Civil Procedure for the 
District Courts of the United States 


By Perry B. 


MILLER 


EDITOR’S NOTE: Perry B. Miller has lectured on Fed- 


eral Jurisdiction and Procedure, 
Attorney for the Western District 


was United States 
1914-1921. 


1921 and 
of Kentucky, 


The purpose of this article is to pre- 


sent in narrative form a survey of the 
New Uniform Rules promulgated by 
the Supreme Court of the United States, 
for the Civil Procedure for District 
Courts, effective September 1, 1938. 


Before dealing directly with these new 


rules some brief historical aspects of the 


forms of pleading and procedure hither- 
to employed in actions at law and suits 
in equity, shoukl be considered. 


The new rules were designed to elimi- 
nate the previous divisions between law 
and equity and to provide a uniform 
procedure combining both law and equi- 
ty, abrogating all other rules. 

They provide a uniform procedure to 
be applied by lawyers and _ District 
Courts in all the states. If they are to 
meet the needs of the people in the 
prompt and economical 
judicial business free from technicalities 
of procedure and serve as a model that 
will be followed by state courts, judges 
and lawyers alike must study them in 
the light of the conditions they were de- 
signed to remedy. 

Rapid strides for procedural reform 
are being made in several of the states. 
The pre-trial procedure formulating is- 
sues as provided in New Rule 16 is in 
substance now in force in Boston, De- 
troit, and Cleveland, and a rule substan- 
tially like this one has been proposed 
for the urban centers of New York 
State and in Pennsylvania. 

Already students in the law school are 
studying the new rules and are greatly 
impressed by them as compared with 


disposition of 


University of Louisville, since 


the involved and troublesome codes and 
the Conformity Act and the old Equity 
Rules. 

The new rules were promulgated pur- 
suant to the Act of June 19, 1934, c651, 
Sections 1, 2, United States Code, Title 
28, Sections 723 b., 723 c. 

Section 1 of the Act empowered the 
Supreme Court to prescribe by general 
rules of practice and procedure in civil 
actions at law. 

Section 2, empowered the Supreme 
Court at any time to unite the general 
rules prescribed by it for cases in equity 
with those in actions at law so as to 
secure one form of civil action and pro- 
cedure for both. 

The act itself was primarily the cul- 
mination of a struggle since 1912 by 
members of the American Bar Associa- 
tion to induce the Congress to promul- 
gate uniform rules governing the prac- 
tice and procedure in common law ac- 
tions in the forty-eight sovereign states, 
but under the authority of Section 
the Supreme Court boldly decided to 
provide one form of civil procedure for 
both suits at law and equity. 

Hitherto the procedure in common 
law actions had been under the Con- 
formity Act, June 1, 1872, Title 28, Sec- 
tion 724, U. S. C., while in 1822 the Su- 
preme Court had promulgated thirty- 
three uniform rules governing the pro- 
cedure in equity in all the states, which 
number had been enlarged to ninety-two 
rules effective February 1, 1913. 


Article III, Section 2, Sub-division 1, 
of our Constitution provides: “That the 
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judicial power shall extend to all cases 
of law and equity arising under the Con- 
stitution and the laws of the United 
States.” The distinction between com- 
mon law courts and courts of equity re- 
mained where the High Court of Chan- 
cery drew it in 1789, until the Act of 
June 1934. 

Our laws are not self-executing. After 
the adoption of the Constitution, ade- 
quate court organization with the original 
and appellate jurisdiction clearly detined 
were necessary to the impartial admin- 
istration of Justice. The Original Judi- 
cial Act (1 Stat. 73) to establish the 
Judicial Courts of the United States, 
was enacted September 24, 1789, divid- 
ing the United States into thirteen Dis- 
tricts fixing the Jurisdiction of the Dis- 
trict and Circuit Courts in suits at com- 
mon law and in equity. That Act by 
amendments has since grown into our 
present judicial code. 


Rules of Court are also essential. 
They are standing regulations of its 
practice which have been adopted by the 
Court itself, or prescribed for it by a 
higher Judicial or Legislative authority. 
Codes of practice and rules of procedure 
are intended to improve and expedite 
the administration: of justice. But when 
too replete and too technically and 
legalistically invoked, they result in 
tools of oppression and the miscarriage 
of justice as they did in the English 
High Court of Chancery and merit the 
criticism and lampooning recounted by 
Charles Dickens in the fictitious case of 
Jarndyce versus Jarndyce, in “Bleak- 
house.” 

The English Bench and Bar spent 
centuries developing the common law 
system of procedure. Their love of sub- 
tlety and refinement led to the introduc- 
tion of so much that was formal, tech- 
nical and artificial that numerous stat- 
utes were passed by Parliament to rem- 
edy these perplexities and _ technical 
inconveniences. That procedure had 
grown up in an age of formalities and 
ceremonies under the sanction of the 
maxim, “that equity is the life of a legal 
fiction.” They lost sight of the fact 
that the fundamental object of pleading 
is to ascertain the question for trial and 
decision, until new needs of a progres- 
sive people resulted in procedural sim- 
plification. 

The Supreme Court of the United 
States and the fifteen learned lawyers 
and law teachers appointed by that 


court, an Advisory Committee without 
compensation, worked two and one-half 
years in preparing new uniform and 
simple rules to meet the obvious present 
needs and to remedy the outstanding 
defects of our federal judicial procedure. 
The new rules are a creative achieve- 
ment in the simplification of the maze 
of mysteries through which the practi- 
tioner in the Federal Courts previously 
had to guide his client’s causes. They 
accomplish a reform in practice and 
procedure that will stand out as the one 
important accomplishment of our gen- 
eration. 

Most that was material in the Equity 
Rules was considered by the Advisory 
Committee and reflected in the new 
rules, which with applicable forms are 
found in Vol. 82 No. 8 of the Advance 
— by the Supreme Court, 1937, 


Synopsis of the Scope and Effect of the 
New Rules 


Space does not permit other than a 
brief review of the New Rules, and the 
pointing out of some of the more im- 
portant and radical changes effected by 
them. They are divided into eleven 
chapters with appropriate titles. 


Title 1. Scope of Rules—One Form of 
Action 


Rule 1 provides that these Rules gov- 
ern the procedure in all suits in the Dis- 
trict Courts of a civil nature, whether 
recognizable in cases at law or in equity 
with the exceptions stated in Rule 81, 
which provides that these rules do not 
apply to proceedings in admiralty, copy- 
right, bankruptcy, and criminal «cases 
and a few other proceedings enumer- 
ated. 

Rule 2 provides that there shall be 
one form of action to be known as “civil 
action.” 


Title II. Commencement of Action 


Rule 3 provides that a civil action is 
commenced by filing a complaint with 
the Court which means (c) Rule 5 filing 
with the Clerk. 

Rule 4 provides for the issuance. and 
service of process which in the main 
follows the old rules except that a copy 
of the complaint must be served with 
the summons. Rules 5 and 6 provide 
for the enlargement of time in which 
to plead. Par. (c) of Rule 6 is a radical 
change and provides that the expiration 
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of a term in no way affects the power 
of a Court to take any proceedings in 
any civil action after the expiration of 
a term. 


Title III. Pleadings and Motions 


This Title contains Rules 7 to 17 with 
many sub-divisions which enumerate the 
pleadings and forms allowed, the gen- 
eral rules of pleadings, including forms 
of denial, when and how allowed, coun- 
ter-claim, cross-claim, third party prac- 
tice, amended and supplemental plead- 
ings, etc. This is perhaps the most im- 
portant title and should be not only 
read but mastered, particularly by the 
older practitioners hitherto saturated 
upon the provisions of the Conformity 
Act and Equity Rules which have gone 
into the discard. 

Under Rule 7 (a) “There shall be a 
complaint and an answer; and there 
shall be a reply, if the answer contains 
a counter-claim denominated as such; 
an answer to a cross-claim if the answer 
contains a cross-claim. No other plead- 
ings shall be allowed except that the 
Court may order a reply to an answer 
or a third party answer.” And by sub- 
section (c), “Demurrers, pleas and ex- 
ceptions for insufficiency of pleading 
shall not be used.” 


Rule 8. General Rules of Pleading. 
(a) Claims for Relief provides that: “A 
pleading which sets forth a claim for 
relief shall contain (1) a short and plain 
statement of the grounds upon which 
the Court’s jurisdiction depends, (2) a 
short and plain statement of the claim 
showing that the pleader is entitled to 
relief, and (3) a demand for judgment 
for the relief to which he deems him- 
self entitled.” Sub-section (b) Capital 
defense; form of denials provides that 
the denial shall state in short and plain 
terms the defense and shall admit or 
deny the averments upon which the ad- 
verse party relief so as to fairly meet 
the substance of the averments denied 
and shall specify so much of it as is 
true and material and deny only the 
remainder. Other material matters con- 
tained in Rules 9 to 16 are too long to 
here enumerate. 

Rule 16 is entitled Pre-Trial Proce- 
dure; Formulating Issues, and is a most 
drastic and radical innovation for the 
simplification of the issues. It provides 
in substance that the Court may in its 
discretion direct the attorneys for the 
parties to appear before it for a con- 


ference for obtaining admissions of fact 
and of documents to avoid unnecessary 
proof; to limit the number of expert 
witnesses; the advisability of preliminary 
reference of issues to a master and such 
other matter as may aid in the speedy 
disposition of the case. The Court shall 
make an order which recites the action 
taken in the conference, the amend- 
ments allowed to the pleadings, the 
agreements made by the parties limit- 
ing the issues for trial and such order 
when entered shall control the subse- 
quent course of the action unless modi- 
fied at the trial to prevent manifest in- 
justice, and that the Court in its discre- 
tion may establish by rule a pre-trial 
calendar on which actions may be placed 
for consideration as above provided. 

It is here submitted that this subject 
should be one for general discussion by 
the lawyers of Kentucky with the view 
of inducing the 1940 session of the 
Kentucky Legislature to enact a law 
providing for similiar pre-trial proce- 
dure in the courts of Kentucky. Ken- 
tucky lawyers are fortunate in that the 
new rules follow more nearly the State 
practice in Kentucky than those in any 
other state. To illustrate, Rule 17 (a) 
provides that “every action shall be 
prosecuted in the name of the real party 
in interest,” which is the identical lan- 
guage employed in Federal Equity Rule 
37 and Section 18 Kentucky Code of 
Practice. 


Title IV. Parties 


This title contains Rules 17 to 26 and 
relates to necessary parties; joinder of 
claims and remedies; permissive joinder 
of parties; interpleader; cluss actions; 
intervention and substitution of parties, 
and in the main follows the old practice. 


Title V. Depositions and Discovery 


This title is covered in Rules 26 to 
38. The most drastic and important 
change is that the complainant may 
take the depositions upon oral exami- 
nations or written interrogatories for the 
purpose of discovery, of any person, 
whether a party or not. Hitherto that 
remedy was not afforded in the Federal 
District Courts. Under Rule 37 the 
Court is afforded a means of enforcing 
Rules 30, 31, 33, 34, and 36. If a party 
refuses to answer a question, the party 
propounding the same may complete 
the examination on other subjects and 
then apply to the Court for an order 








nm as 








ect 
by 
ow 
he 


aw 


>e- 
he 
ite 
ny 
a) 
be 


n- 
ile 


to 


Li- 


nd 





| 
1 
iq 









KENTUCKY STATE BAR JOURNAL 17 





compelling the party to answer such 
question. The failure to comply with 
the Court’s order may result in contempt 
proceedings under (b)-(2). Under Rule 
27 provision is made for the taking of 
depositions before the action is filed or 
pending the appeal, under proper mo- 
tion. Under Rules 33 and 35, provi- 
sion is made for service of interroga- 
tories upon any adverse party; the dis- 
covery and production of documents 
and things for inspection and for phiysi- 
cal and mental examination of persons. 


Title VI. Trials 


In this title Rules 38 to 54 are em- 
braced. Under Rule 38 (a) the right of 
trial by jury under the Seventh Amend- 
ment to the Constitution or a statute of 
the United States is preserved to the 
parties inviolate. However, under (b) 
the parties demanding a jury must serve 
a demand therefor in writing and have 
it endorsed upon the pleading not later 
than ten days after the service of the 
last pleading directed to such issue. The 
failure of a party to serve demand and 
to file it as required by Rule 5 (d) con- 
stitutes a waiver of trial by jury. In 
this connection Rule 79 should be read, 
which provides that parties may con- 
sent to trial by the Court alone or the 
Court may find that a right to trial by 
jury does not exist under the constitu- 
tion or statute and the Court is vested 
with discretionary power to order a trial 
by jury. Rule 43 (a) in all trials re- 
quires the testimony of witness to be 
taken orally and in open court unless 
otherwise provided by these rules, and 
under (b) a party may interrogate any 
unwilling or hostile witness by leading 
questions; may call an adverse party or 
an officer, director or managing agent 
of any corporation or partnership. Rule 
45 provides the method of securing is- 
sual and service of subpoenas; the pro- 
duction of documentary evidence. Rule 
47 permits counsel to supplement the 
examination by the Court of the jurors 
and that the Court may direct that one 
or two jurors in addition to the regular 
panel may be called to sit as alternate 


jurors. 
Rule 48 provides that the parties may 
stipulate that the jury may consist of 
less than twelve and that a verdict of a 
stated majority shall be taken as a ver- 
dict of the jury. Rule 50 provides that 
a motion for a directed verdict shall 
state the specific grounds therefor and 





if the motion is granted it is not a 
waiver of trial by jury even though all 
parties to the action have moved for a 
directed verdict. This last provision un- 
turns the earlier rule that when all par- 
ties move for a directed verdict, the jury 
should be discharged. Rule 51 provides 
that any party may before or at the 
close of the evidence, file written re- 
quest that the Court instruct the jury 
according to the request, but the Court 
shall instruct the jury after arguments 
are complete and no party shall assign 
as error the giving or the failure to give 
any instructions unless he objects there- 
for before the jury retires. 


Title VII. Judgments 

This title embraces Rules 54 to 64, 
Rule 54 (a) recites; “That ‘judgments’ 
as used in these rules includes a decree 
and any order from which an appeal lies 
and shall not contain a recital of plead- 
ings, the report of the master, or the 
record of prior proceedings,” and (b) 
that motion for judgment may be pre- 
sented at any stage of the proceedings 
“upon a determination of the issues and 
material to a particular claim, or count- 
er-claim arising out of the transaction. 
The most radical changes are found in 
Rule 57 which provides the procedure 
for obtaining a declaratory judgment 
pursuant to Section 274 (d) of the Judi- 
cial Code as amended. 


Title VIII. Provisional and Final 
Remedies and Special 
Proceedings 
This title embraces Rules 64 to 71 and 
relates to seizure of person or property; 
injunctions, executions, etc., and is here 

passed without comment. 


Title IX. Appeals 

This title embraces Rules 72 to 77 and 
covers the subject of appeals from a 
District Court to the Circuit Court of 
Appeals and to the Supreme Court and 
points out the requisite steps and pro- 
cedure to be followed. Suffice it to here 
state that under Rule 72 no change in 
procedure is made in Appeals to the 
Supreme Court. Rule 73 abolishes peti- 
tions for appeals, does not require an as- 
signment of error, but merely a notice 
and citation and docketing in the Ap- 
pellate Court forty days from date of 
filing notice. The details and requisites 
for effecting such appeal are found in 
Rule 75, paragraph (a) to (k). Par. (1) 
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recites that the printing of the record is 
found in the rules of the Appellate 
Court. Rule 76 permits an appeal upon 
an agreed statement in lieu of the entire 
record and conforming in substance to 


Equity Rule 77. 


Title X. District Courts and Clerks 

This title embraces Rules 77 to 81 and 
provides in substance that the district 
courts are always open for the filing of 
pleadings; issual of process; the entry of 
motions; hearings in chambers and 
entry of ex parte and agreed orders. 
Rule 79 (a) provides that the Clerk shall 
keep a book known as “civil docket” of 
such form and style as may be pre- 
scribed by the Attorney General and (b) 
keep a “civil order book” for the entry 
of orders in the sequence of their mak- 
ing and (c) keep separate and suitable 
indices of the civil docket and of the 
civil order book and under the direction 
of the Court, calendars of all actions 
ready for trial which shall distinguish 
“jury actions” from “court actions.” 


Title XI. General Provisions 

This title is embraced in Rules 81 
through 86 and simply sets forth the 
proceedings to which the new rules are 
applicable. Rule 82 provides that these 
rules shall not be construed to extend 
or limit the jurisdiction of district 
courts or the venue of actions therein. 
Rule 83 authorizes each district court 
to make and amend rules governing its 
practice not inconsistent with these 
rules. Rule 85-Title, provides that these 
Rules may be known and cited as the 
Federal Rules of Civil Procedure. 

The forms contained in the Appendix 
illustrate the simplicity and brevity of 
statement which the Rules contemplate. 
They are free from the faults of ambigu- 
ity, obscurity, redundancy, and long- 
windedness, yet in general they cover 
the field now covered by the Equity 
Rules and the Conformity Act. They 
are a masterpiece of procedural simpli- 
fication. Heretofore the most that the 
law schools could do was to give a gen- 
eral preparation in the general art of 
pleadings. Now we have uniform rules 
of procedure by authors developed in 
the school of experience, the best school 
in America. 

Heretofore there has been a tendency 
on the part of some district judges to 
improvise rules of their own to meet 
their peculiar caprices and to disregard 


the old rules or stress their technical 
provisions, to the embarrassment of the 
lawyers. It is believed that the courts 
and lawyers alike will employ their best 
efforts to study and apply this new uni- 
form system of procedure and to main- 
tain that procedure in its pristine purity 
and simplicity. 





CROSS-EXAMINATION 

The young lawyer who reads what 
Greenleaf says about the value of cross- 
examination in eliciting the truth and 
confounding the false witness braces 
himself for the contest and plunges with 
vigor into the cross-examination. He 
makes the witness retrace all the ground 
which he has gone over, so as to catch 
him in slight variations. He thrusts at 
him unimportant papers and asks him to 
explain trifling inconsistencies. He tries 
the witness’ temper and tries his own, 
gets both the witness and himself into 
a perspiration, and finishes his storm of 
chops and tomato sauce with the con- 
sciousness, if he be a pretty shrewd fel- 
low, that he has made his witness’ 
story more emphatic, emphasized the 
point in it which hurts most, and al- 
together done his side of the case as 
much damage as if he had himself intro- 
duced two or three additional adverse 
witnesses. 

The old practitioner, who has been 
there before, asks the witness a few un- 
important questions, confining himself as 
nearly as he decently can to drawing 
out the witness’ opinion on the weather 
and state of crops, and finishes with the 
pleasing thought that he has disap- 
pointed his adversary, who expected the 
cross-examination of that witness to 
bring out a number of matters about 
which the witness could not be asked in 
chief. 

Cross-examination is a great thing, 
and, if employed in the proper place and 
with the proper witness, is productive of 
excellent results. The fundamental and 
most important canon, however, in the 
science of cross-examination is: Do not 
cross-examine the wrong witness.— 
From West Virginia Bar. 





In Mason County when it is felt to be 
needful to prove the county to be an 
agricultural county they refer one to a 
deed recorded there in Deed Book 107 at 
page 335, the deed is from S. H. Turnip- 
seed to Anna M. Stubblefield. 
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Character and the Fugacious Practitioner 
By A. G. C. BIERER, JR. 


Member of the Oklahoma Bar, Chairman of the National 
Conference of Bar Examiners 


Lawyers generally have a way of stay- 
ing put. Most lawyers who attain any 
substantial measure of success remain in 
the location where their practice is es- 
tablished and are little inclined to mi- 
grate from state to state. Nevertheless, 
around 600 lawyers a year are admitted 
to the bar in various states on comity 
provisions, based upon their practice in 
other states whence they remove. There 
were 634 such admissions on motion in 
1932, 678 in 1933, 775 in 1934, 604 in 1935, 
and 502 in 1936. I do not have the fig- 
ure for 1937. The distribution of these 
migrant attorneys has varied quite nat- 
urally among jurisdictions, according to 
density of population and other factors 
affecting the real or fancied need for 
lawyers in the states to which these ap- 
plicants went. 

Various reasons have appeared why 
some lawyers do migrate, some good 
and some not so good. There is good 
reason, growing in extent, for the move- 
ment from state to state of lawyers en- 
gaged in special fields of practice, espe- 
cially those in legal departments of busi- 
ness concerns active over several states. 
There are some cases, though few in re- 
lation to the whole, of removals for 
health. There are many entirely worthy 
cases of removal for the improvement 
of professional opportunities. The vast 
majority of such migrations, however, 
are simply in the hope of finding green- 
er fields afar, and a substantial number 
are for the purpose of moving away 
from a bad reputation in places where 
the migrants have thoroughly discredited 
themselves and can no longer hope to 
prosper. The latter cases are those with 
which the Bar is most particularly con- 
cerned. It is concerned also with the 
mere floater who moves from place to 
place, seemingly unable to establish him- 
self anywhere. 

The typical rule of court or statutory 
provision for inquiring into moral char- 
acter of such applicants expresses a 
sound and worthy impulse. It does lit- 
tle more. The Oklahoma rule, for ex- 
ample, requires a certificate from a judge 


and two practitioners. The common ex- 
perience of bar examining authorities is 
that it is a sorry individual indeed who 
cannot procure the certificate of some 
judge and of two practicing attorneys, 
in the place whence he removes, to en- 
dorse his moral character. Sometimes 
we suspect that the certificates written 
certify the willingness of the migrant’s 
own bench and bar to see him go some- 
where else rather than his fitness for 
membership at any bar. Experience 
further shows that the average lawyer 
and the average judge will sign such 
certificates without much care and with- 
out adequate inquiry to determine the 
facts, and even that they will certify 
favorably in cases where they do not 
sincerely regard the migrant as a 
worthy member of the bar, just to be 
good fellows and avoid the unpleasant- 
ness of refusing such certificates. 
Probably no bar examining authority 
believes that much reliance can be 
placed upon such meager safeguards as 
the rule provides. Such certificates have 
actually been furnished in the past in 
favor of men who have been disbarred 
for acts utterly unconscionable and pro- 
fessionally intolerable, and others have 
been furnished to enable applicants to 
remove from their established locations 
as an alternative to their disbarment. 
Twenty-two states have ceased to rely 
upon certificates produced by the appli- 
cant or upon such certificates plus in- 
formation given by the applicant and 
have adopted the character investigation 
service for foreign attorney applicants 
conducted by the National Conference 
of Bar Examiners. This service was 
first made available in 1934, being first 
adopted by California, closely followed 
by Delaware and several other states 
and now in use in twenty-two states, in- 
cluding Alabama, Arizona, California, 
Delaware, Florida, Indiana, Maine, Min- 
nesota, Missouri, Nebraska, New Mex- 
ico, New York, Nevada, North Carolina, 
Ohio, Oklahoma, Oregon, Pennsylvania, 
Texas, Utah, Washington, and West 
Virginia. Last year the Conference in- 
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vestigated and reported on 214 of these 
cases. It is now reporting on an aver- 
age of thirty to forty a month, and 
facilities for conducting these investiga- 
tions are being rapidly expanded as the 
service is more extensively used by the 
examining authorities of the various 
states. 

The investigations so conducted are 
vastly more comprehensive and the re- 
sults more enlightening than any pre- 
vious method ‘of conducting such in- 
quiries. The Conference first obtains 
from the applicant, by a searching ques- 
tionnaire, all the information to be de- 
rived from him, contacts the references 
he gives and then contacts other and in- 
dependent sources of information at 
each place where the applicant has prac- 
ticed or resided, as well as agencies like- 
ly to have special information, such as 
Martindale’s. If the information so re- 
ceived warrants, the Conference employs 
special investigators to inquire and re- 
port fully into matters which seem to 
throw doubt upon the applicant’s fitness. 
All the information obtained by the 
above efforts is confidentially received 
and confidentially transmitted to the ex- 
amining authorities of the state where 
the applicant seeks admission. This con- 
fidential treatment produces information 
otherwise absolutely unattainable. The 
result in practically every case to date 
has been that the Conference has laid 
before the examining authorities a sub- 
stantially complete picture of the pro- 
fessional history of the applicant, vastly 
more enlightening and reliable than has 
been possible by any other or previous 
method. 

Reports of the Conference are in each 
case submitted without recommendation 
as to the admission or the rejection of 
the applicant, strictly for the informa- 
tion of the examining authorities in the 
state where admission is asked. 


The Conference furnishes this service 
at a uniform price of $25.00 for each in- 
vestigation, which some states pay out 
of appropriate funds, usually the fees 
charged the applicant on filing his ap- 
plication, while other states require the 
applicant to furnish the report from the 
Conference, in which case he pays the 
fee directly to the Conference. In either 
case the report goes to the examining 
authorities. 

This service has been received with 
uniform approval and acclaim by the ex- 
amining authorities in the states which 


have used it. California especially has 
been emphatic in its approval of the 
service rendered and enthusiastic in its 
use, although California is probably the 
best equipped and best staffed of any 
state examining authority in the nation 
to make inquiries of this character for 
itself. The American Bar Association 
endorsed and recommended the service 
in the following resolution passed at its 
annual meeting at Los Angeles, July 18, 
1935: 


“WHEREAS, Adequate examination 
of the character and record of migrant 
attorneys seeking admission in one state 
on the basis of practice in another is 
fundamental in maintaining proper moral 
standards of admission to the Bar, and 


“WHEREAS, The National Confer- 
ence of Bar Examiners has established 
a service by which a thorough investi- 
gation of such attorneys is made, 


“NOW, THEREFORE, BE IT RE- 
SOLVED: That the American Bar As- 
sociation approve the plan of character 
examination used by the National Con- 
ference of Bar Examiners to investigate 
the character and record of migrant at- 
torneys applying for admission to vari- 
ous states on a comity basis and recom- 
mends the use of this investigation 
service by the several states.” 


It is hoped for the sake of uniformity 
in the matter of Bar admissions that the 
present rapid expansion of the use of 
this Investigating service will continue, 
and that all the states and examining 
jurisdictions will eventually make use 
of the service. Whether the annual num- 
ber of migrant attorneys is great or 
small, the matter of good character and 
reasonable fitness for the Bar as dis- 
closed by the previous history of the ap- 
plicant remains the factor of first im- 
portance in determining whether an ap- 
plicant for admission on removal should 
be admitted, and the organized Bar has 
no more vital function to perform than 
to insist upon the protection of pro- 
fessional standards against lax admission 
requirements encouraging the floater. 
Even high standards for original ad- 
missions will not adequately protect a 
state so long as the back door is left 
open, whereby the unworthy applicant 
can go somewhere else and gain ad- 
mission to the Bar, then enter the state 
on comity provisions without facilities 
for the local examining authorities to 
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hold him responsible for the record he 
has left behind him. 

No worthy applicant has been injured 
or embarrassed by the use of this serv- 
ice. A substantial number of unworthy 
ones have been stopped by the examin- 
ing authorities’ possession of informa- 
tion furnished by the Conference report 
which has revealed facts withheld or 
denied by the applicant and which have 


resulted, upon exposure, in his rejection 
or the withdrawal of his application. 
The price is one which should be no ob- 
stacle to any migrant attorney who 
would, if admitted, be a desirable addi- 
tion to the bar to which he aspires, and 
the service rendered should commend 
itself to the bar of every state properly 
appreciative of the importance of main- 
taining the standard of professional in- 
tegrity at its bar. 





A Review of the Kentucky Annotations to the 
American Law Institute’s Restatement of 
the Law of Contracts 


By JuDGr RICHARD Priest DIETZMAN 


In 1932, the American Law Institute 
published its Re-statement of the Law 
of Contracts. This re-statement, as are 
all of the re-statements of the various 
branches of the law, published by that 
organization, is in the form of state- 
ments of principle, with illustrative ex- 
amples, but unsupported by citation of 
authority, it being thought that it would 
be best for the annotations to be com- 
piled and worked out separately for each 
jurisdiction. 

Under the auspices of the Kentucky 
Bar Association, the Kentucky Annota- 
tions to this Restatement of the Law of 
Contracts has been prepared by Pro- 
fessor Frank Murray of the University 
of Kentucky, with the assistance of Pro- 
fessors W. Lewis Roberts, Frank H. 
Randall, Roy Moreland, and the ad- 
vanced students in the College of Law of 
that University. This work has just 
been published, and is now available to 
the Bar of Kentucky. 


The sections of the Re-statement are 
printed seriatim, with the cases from 
Kentucky bearing on the subject matter 
of each section number collected there- 
under. Where no cases are available, 
it is noted that no cases have been 
found. The annotations have been car- 
ried through Volume 260 of the Ken- 
tucky Reports and 86 (2d) of the South- 
western Reporter. A reading of the 
book discloses that the work has been 
most painstakingly done, and that the 
annotations are complete. 





Inasmuch as the various Re-state- 
ments are being more and more cited by 
our Court of Appeals, the value of the 
Kentucky Annotations to the Kentucky 
practitioner is apparent, and to such a 
practitioner, his copy of the Re-state- 
ment of the Law of Contracts will hard- 
ly be complete without the addition of 
these Kentucky Annotations. 

Professor Murray and his assistants 
are not only to be commended, but to 
be congratulated on this useful work to 
the Bar of the State. 





This story must be told with a change 
of names, otherwise it is true. In the 
days of local option before national pro- 
hibition it was the habit of Morton 
Lentz, a heavy drinker, to order whiskey 
sent to Front Riggs, an old colored man, 
without Front’s knowledge. Then when 
the liquor came to the express office 
he sent Front for it. Front never knew 
that it was shipped in his name. A rela- 
tive of Morton’s learned of this practice 
and swore out a warrant against Front 
for furnishing whiskey to an inebriate. 
Front was greatly distressed about the 
matter, he was telling one of his white 
friends about it and of his great uneasi- 
ness. The white friend advised Front 
that he would easily be acquitted and if 
not it would only be a fine which some 
of his friends would pay. To this Front 
replied: 

“But they say Mr. Morton am a 
zebra.” 
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The New Kentucky Statutes 


By Harry B. MAcxkoy 
Of the Covington Bar 


EDITOR’S NOTE: 


Covington. He is a member 


Mr. Mackoy is a practicing lawyer at 
of the Statutes Committee, and 


has until recently served as Chairman of the Bar Journal Com- 


mittee, 


but has now been appointed Chairman of the Commit- 


tee to Consider Methods for the Relief of the Court of Appeals. 


He is an ex-president of the State Bar 


In previous articles we have dis- 
cussed the general purposes and plans 
of the Statutes Committee, and have de- 
voted special attention to the Expense 
of Editing and Mechanical Construction 
of the proposed new statutes. It now 
remains to consider questions of Edi- 
torial Policy, and as to such matters it 
is particularly important that we have 
the interest, support, and co-operation 
of the Bench and Bar of Kentucky. 
Such problems as may arise can be 
properly solved only when lawyers and 
judges work together intelligently and 
unselfishly for their common welfare 
and for the good of the people of our 
State. 

Before the adjournment of the last 
regular session of the General Assem- 
bly there was an amendment to the act 
under which the Committee was ap- 
pointed, whereby it was authorized to 
alter the language of a statute, provided 


that it should not change the sense 
thereof. The amended act likewise stip- 
ulated, however, that the Committee 
should report the revision which the 


Committee should make to the General 
Assembly for its adoption or modifica- 
tion. This means that there can now be 
no doubt as to the power of the Com- 
mittee to prepare a revision, and that it 
may accomplish the objects desired 
when it was created. To do this it may 
be proper and necessary to improve the 
statutes in some of the following re- 
spects: 

Elimination of acts which have been 

repealed or become obsolete. 


2. Inclusion of omitted acts which have 
not been repealed. 


3. Insertion of such annotations as may 
have been overlooked, and omission 
of such annotations as may not be 
needed. 


Association. 


4. Changes of wording or phraseology to 
produce clarification and conciseness 
aa to avoid confusion, contradiction, 
and over-lapping. 

Correction of obvious mistakes of ex- 
pression. 


w 


6. Reconciliation with court decisions. 


7. Grouping of sections, chapters, and 
topics more conveniently and appro- 
priately. 

As has been previously stated, the 


Statutes Committee has no intention of 
legislating either directly or indirectly. 
Therefore, in attempting the work men- 
tioned it is not seeking to repeal, amend, 
or enact statutes. It is only endeavor- 
ing to assist our law-making bodies in 
doing what they themselves have neither 
the time nor possibly the means to ac- 
complish. We are assuming that those 
bodies felt that there was a need for 
such an undertaking when, at the re- 
quest of the State Bar Association, they 
passed the act empowering the Governor 
to appoint such a Committee and defin- 
ing its duties. Now, with the further 
assistance of the General Assembly, 
after the completed revision shall have 
been submitted to its members for ex- 
amination and’ approval, we hope that 
the State will have as satisfactory an 
edition as can be furnished. 


It is not our idea that the task before 
us is an easy one. There have been 
just three statutory revisions of the 
Kentucky Statutes, the first being in 
1851-1852; the result of the Constitution 
adopted June 11, 1850. Prior to that 
time there had only been “compilations” 
of the Statutes, such as Littell’s Laws 
of Kentucky, published in 1809; Brad- 
ford’s Laws in 1817 and 1820; Morehead 
& Brown’s Digest of the Statutes in 
1834; Loughborough’s Supplement to the 
last Digest, published in 1842. The Con- 
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stitution of 1850 contained a _ section 
authorizing the appointment by the 
General Assembly of “not more than 
three persons, learned in the law, whose 
duty it shall be to revise and arrange 
the statute laws of this Commonwealth, 
both civil and criminal, so as to have 
but one law on any subject.” Similar 
provision was made for appointment by 
the General Assembly of three persons 
“to prepare a Code of Practice.” And 
both these commissions were to “report 
the results of their labors to the General 
Assembly for their adoption and modifi- 
cation.” 


Pursuant to these constitutional pro- 
visions, and under an enabling act passed 
by the General Assembly, C. A. Wick- 
liffe, Squire Turner, and S. S. Nicholas 
were appointed commissioners to revise 
the statutes, and reported in 1851. In 
the following year Messrs. Wickliffe and 
Turner published their revised statutes. 
This work contained the act wherein it 
was provided that “the following chap- 
ters of the revised statutes of this Com- 
monwealth be adopted and become the 
law of the land, and take effect on the 
first of July, 1852.” Other chapters of 
the revision having been reported and 
adopted at the last previous session of 
the General Assembly, the editors stated 
that “the present revision condenses in 
a single volume all the material provi- 
sions of our complete statutory law.” 


The foregoing proceedings were all 
had, as has been stated, under the Con- 
stitution of 1850, in which instrument 
Article II, Section 37, contained the pro- 
vision that “No law enacted by the Gen- 
eral Assembly shall relate to more than 


one subject, and that shall be expressed, 


in the title.” The only title of the act 
adopting the revision was “An Act to 
Adopt the Revised Statutes.” Later, 
while the same Constitution was still in 
force, by an act passed in 1869-1870 and 
amended in 1871, the Governor and the 
Court of Appeals were authorized to ap- 
point five commissioners to “revise the 
Statute Laws and Codes of Practice.” 
Two of these were to revise the Statutes, 
two the Codes, and the fifth was to as- 
sist in each and act as umpire. Messrs. 
Edward I. Bullock, James M. Nesbitt, 
and George W. Craddock were the 
commissioners appointed for the stat- 
ute revision; and their work was ap- 
proved by the General Assembly, April 
22, 1873, under an “Act to Adopt the 
General Statutes.” Section 1 of the Act 
provided: 





“That this and the following chapters, 
from Chapter 1 to Chapter 113, inclusive, 
shall constitute and be known as the 
General Statutes of the Commonwealth 
of Kentucky, and shall be designated and 


cited by the words ‘The General Stat- 
utes * # %"°” 


The Act further stated: 


“That all statutes of general nature in 
force when the General Statutes take 
effect, and which are repugnant thereto, 
are hereby repealed, except as follows’ 
(naming the exceptions.) 


The statutes thus revised were pub- 
lished in 1873 as having been “compiled” 
by the three men mentioned above and 
“edited” by Edward I. Bullock and Wil- 
liam Johnson, “Commissioners.” 


However, in the case of Broaddus’s 
Devisees vs. Broaddus’s Heirs, 10 Bush, 
299, the question was raised as to the 
scope and effect of the last-mentioned 
“General Statutes,” and the Court of 
Appeals, through Judge Pryor, decided 
in 1874 that they were not intended to 
be merely cumulative, but that: 


“The very object and purpose of the 
revision was to enact a system of laws 
in a condensed form embracing all stat- 
utory enactments of a general character; 
and to determine otherwise would not 
only defeat the legislative intent, but 
place these enactments in such confu- 
sion as to demand at once another re- 
vision. 


“When a section in the Revised Stat- 
utes has been omitted in the General 
Statutes, or any change made, however 
slight, in a general law, the whole law 
as found in the Revised Statvtes on that 
subject must be considered and treated 
as repugnant to the provisions of the 
General Statutes * * *.” 


Later, under our present Constitution, 
which was adopted September 28, 1891, 
provision was again made for the ap- 
pointment by the Governor of commis- 
sioners to revise the laws (Section 245) 
The new Constitution likewise contained 
a provision (Section 51) that “no law 
enacted by the General Assembly shall 
relate to more than one subject, and 
that shall be expressed in the title * * *.” 
John D. Carroll, James H. Simms, and 
W. C. McChord were appointed as com- 
missioners and submitted their report 
in 1891. However, this revision was not 
adopted as a whole, but chapter by 
chapter, or, in some instances, section 
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by section. It can simply be said of 
their work that “the labors of a three- 
year session of the General Assembly 
represented the corrected and amended 
revision as prepared by the constitu- 
tional commissioners.” 


In 1894 the compilation of the statutes, 
edited by Judge James Barbour and 
John D. Carroll, was published. After 
the death of Judge Barbour, three more 
editions were issued by and in the name 
of Judge Carroll until the work was 
taken over in 1915 by the Banks-Bald- 
win Company, with annotations later by 
Judge Richard P. Dietzman. The edi- 
tion of 1936, described as “Carroll’s 
Eighth Edition of Kentucky Statutes” is 
the latest of such publications and has 
been adopted as “The Law of the Com- 
monwealth,” although it is also a com- 
pilation and not a revision 


The sweeping statements made by the 
Court of Appeals in Broaddus’s Devisees 
vs. Broaddus’s Heirs, which we have 
quoted, have never been overruled. On the 
contrary, the principles there laid down 
have been applied in other cases. In 
O’Mahoney vs. Bullock, et al., 97 Ky., 
774, decided in 1895 (after the present 
Constitution was adopted), the Court 
said: 


“The book entitled ‘The Kentucky 
Statutes’ is not a revision of the laws 
of the Commonwealth; it is merely a 
collection of them and each act speaks 
for itself with respect to its effect on 
prior acts.” 


Both the Broaddus and O’Mahoney 
cases were upheld, without reservation, 
as recently as Pullum vs. Rhea, 198 Ky., 
294. In Christian County vs. Smith, 11 
Ky., L. R., 834, in speaking of the 
Broaddus case, the Court used this 
language: 


“That case has not been departed from 
since its delivery, and to hold otherwise 
would place our statute laws in such 
confusion that no lawyer or judge could 
well determine what statutes really are 
in force.” 


This brief history of our statutes and 
decisions of the Court of Appeals has 
convinced the Committee that it is ex- 
ceedingly important at this time to re- 
vise and not merely to compile the ex- 
isting acts. Such a revision could possi- 
bly be undertaken by the General As- 
sembly, but it is doubtful whether it 


ever would be. Lack of time would 
alone be a sufficient reason for not at- 
tempting it, because no reasonable per- 
son could expect a body of legislators, 
regularly sitting for not more than sixty 
days every two years, to accomplish 
such a task in the face of the tremen- 
dous number of new bills to be acted 
upon, to say nothing of other duties. 
Moreover, there is a great difference be- 
tween drafting original bills and revis- 
ing them. The former create law, 
formulate policies and are concerned 
with questions of a political, economic, 
social or even a moral nature. The lat- 
ter are “primarily a clarified, simplified 
restatement of existing law.” They are 
supposed to be written and re-written 
in a deliberate manner, between sessions 
of the Legislature, and are based upon 
a careful investigation and study of lan- 
guage and its meaning. 


Since the amendment which has been 
mentioned to the act creating it and 
which more clearly and fully defines its 
powers and duties, the Statutes Commit- 
tee has decided to proceed in the man- 
ner approved by the Broaddus case. It 
contemplates going over the entire 
volume of statutes, section by section, 
comparing same with the enrolled bills, 
and likewise making an exhaustive re- 
search of the annotations to each sec- 
tion. From such material the Commit- 
tee will prepare and submit to the Gen- 
eral Assembly its recommendations in 
toto, which in turn may have to be re- 
ferred to a legislative committee from 
both branches to check and compare 
with the present Statutes. The revision, 
as thus prepared and checked, will then 
be ready for adoption or modification 


* by the House and Senate. 


It can be readily seen that there is not 
much chance of finishing this work in- 
side of three years. The Committee has 
allowed that amount of time, and is hop- 
ing in 1942 to present the results of its 
labors to the General Assembly. In the 
meanwhile we earnestly request the ad- 
vice and assistance of every member of 
the Kentucky Bar in the way of con- 
structive suggestions. There is not a 
great deal of help to be derived from 
other states. Statutory revision is said 
to be “as old as the nation,” but efforts 
of a general nature, or what may be 
termed “bulk” revisions, have been com- 
paratively few. In most instances the 
mode of procedure is chapter by chap- 
ter, or title by title. Codification is be- 
coming the more popular way to attack 
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the problem when time permits, but that 
can only be successful through legisla- 
tive enactment after careful study of the 
individual subjects which are in need of 
legislation. Much has been done along 
the line of Corporation and Probate 
Codes, and progress will doubtless be 
even more rapid as the advantages of 
such reforms become apparent. 


The State of Wisconsin now has the 
most satisfactory plan of permanent 
statutory revision in this country, as 
well as the oldest. It has been in ex- 
istence for twenty-eight years, and un- 
der the present Reviser, Hon. E. E. 
Brossard, has reached a point where 
other states are copying its methods and 
profiting by its experience. Our Com- 
mittee has been fortunate to secure the 
services of Mr. Brossard as a consulting 
adviser. Through him we are also hop- 
ing to find a competent man to take 
charge of the active editorial manage- 
ment of Kentucky’s new statutes. 


_ The Wisconsin act provides for a con- 
tinuous system of revision and annota- 
tion, with a view to making both the 
laws and decisions of the courts simple, 
clear, inexpensive, and easily accessible 
to all persons. When first proposed, it 
seemed decidedly unique. It created the 
new Office of reviser, who is “charged 
with the duty of preparing a ‘plan for 
the order, classification, arrangement, 
printing and binding of the statutes.’” 
It is also the responsibility of this offi- 
cer to draft and present bills for the 
consolidation and revision of the stat- 
utes as they are completed by him, and 
at the close of each general session to 
write the printer’s copy for a new 
volume containing “all general laws in 
force,” which copy has to be printed 
within sixty days after adjournment of 
the Legislature. Thus every two years, 
for there are biennial sessions, a com- 
plete edition of statutes is published, 
which is up to the minute. The most 
startling feature about the whole system, 
though, is the fact that the cost of these 
volumes is so small, five dollars each, 
that almost every lawyer buys the latest 
edition as soon as it appears. 


Annotations giving the opinions of the 
Supreme Court in Wisconsin are pub- 
lished in a separate book, which is not 
printed as often as the statutes. The 
present current volume was published in 
1930, but all cases decided since that 
year may be found in the notes to the 
latest statutes. If there should be spe- 
cial sessions of the Legislature between 





the regular ones, the reports of these al- 
ways appear in separate volumes, like 
our Kentucky Acts. The annotations 
sell for the same price as the statutes 
and the reports of special sessions are 
proportionately lower. The saving in a 
monetary way to the lawyers and to the 
state itself for the books which it has 
to purchase, has been enormous, but the 
saving in labor, time, and worry has 
meant even more to all concerned. The 
prevention of duplications and similar 
mistakes of printing has been estimated 
to be an economy, but more important 
still is the fact that the continuous work 
of revision is said to greatly retard the 
growth of new statutes, and to reduce 
the bulk of existing ones. “Many by 
reason of this process have extremely 
short lives, and dead ones are more 
speedily removed.” To show how re- 
vision produces clearness and concise- 
ness, we now find in Chapter 32 of the 
Statutes of Wisconsin, which chapter 
relates to Eminent Domain, “twenty 
sections where formerly there were 
seventy-two; besides there are twenty- 
three chapters of session laws which are 
thought to have been superseded or im- 
pliedly repealed. In addition, it has 
substituted a simple, single procedure 
where previously there were four or 
more sorts of proceedings.” Considered 
from the standpoint of the size of the 
volume alone, it is estimated that “the 
revision work in Wisconsin has effected 
a reduction of from 25 to 50 per cent in 
bulk of the portions revised.” 


It is the hope of the Statutes Com- 
mittee that, with such an example be- 
fore it and, after receiving the benefit 
of Mr. Brossard’s valuable help, based 
on more than sixteen years of actual ex- 
periences and tangible results like those 
cited, it may be able to establish such 
a plan of revision in Kentucky. Further 
consideration of this plan and its execu- 
tion are now the tasks ahead of the 
Committee. 


(To be continued) 





NO DIVORCE “ON REQUEST” 


At Coquille, Oregon, a woman who 
had been reading about easy divorces 
went to the Clerk of the Circuit Court 
and asked, “Is this the place where one 
gets a divorce?” When informed that 
it was, she replied, “Well, I want one.” 
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NATHAN BURKAN PRIZES 
AWARDED AT THE UNIVERSITY 
OF KENTUCKY 


The American Society of Composers, 
Authors, and Publishers recently offered 
to a group of Association schools in 
the United States $100 each as a prize 
in honor of Mr. Nathan Burkan. Mr. 
Burkan had done great service for this 
society in promoting its interests in 
copyrights. A brochure was prepared by 
the society and sent to each school, 
which contained a list of treatises deal- 
ing with copyright and suggested many 
phases of the problem of copyright law. 

The prize of $100 offered to the Uni- 
versity of Kentucky was split in three 
parts. First prize of $50 was awarded 
to Steve Bladek, of Clifton, New Jersey, 
whose subject was: “Radio Broadcasting 
as an Infringement of a Copyright.” Sec- 
ond prize of $30 was awarded to Joseph 
S. Freeland, of Paducah. His subject 
was: “Copyright Protection of Advertis- 
ing.” Third prize of $20 was awarded 
to Vito H. Catenaro, of Uniontown, 
Pennsylvania. His subject was: “Copy- 
righted Musical Compositions.” The 
Honorable Richard Priest Dietzman was 
the judge. Judge Dietzman, speaking of 
the papers, said, in part: 


“IT wish to add that the first two 
papers were so closely together in 
excellence that I was compelled to 
re-read each one of them before 
coming to a final conclusion as to 
which I. thought should be rated 
first. 

“I want you to know that I thor- 
oughly enjoyed my opportunity to 
read these papers for I certainly got 
a lot of information and intellectual 
enjoyment out of it.” 





PRESIDENT CRAWFORD AD- 
DRESSES LAW STUDENTS AT 
THE UNIVERSITY OF 
KENTUCKY 


The annual Law School banquet of the 
University of Kentucky was held on 
April 29. The principal speaker was 
President Leonard Crawford, of the 
Kentucky State Bar Association. Among 


OF THE PROFESSION) 
2 i 2 


other things, Mr. Crawford mentioned 
the great change in the nature of law 
practice in the last fifteen years and the 
changes that may well be expected in 
the years immediately ahead of us. He 
also emphasized the great importance of 
the future lawyer’s being thoroughly 
grounded in economics, history, and so- 
cial sciences, as well as law, and the 
need of studying such of the newer sub- 
jects as administrative law, labor law, 
and governmental control of business. 

At this time the Burkan award of 
three prizes of $50, $30, and $20 was 
made. Four men were initiated into the 
Order of the Coif and certificates of 
membership in the staff of the Kentucky 
Law Journal were issued. 





ATTORNEYS M. F. HALL and ED- 
WARD G. HILL have formed a part- 
nership for the practice of law at Har- 
lan. The firm name will be Hall & Hill. 


MR. C. E. RANKIN has resigned as 
City Attorney of MHarrodsburg. Mr. 
Rankin stated that prospective litigation 
between the city and one of his clients 
prompted the resignation. 


ATTORNEY OSCAR B. GLICK has 
opened offices for the practice of law at 
Shelbyville. 

ATTORNEY ROGER WOMACH, 
formerly of Millersburg, has opened an 
office to practice law at Carlisle. 


ATTORNEY BASIL PRESTON, 
formerly of Glasgow, has moved to 
Tulsa, Oklahoma, to practice law. 


ATTORNEYS ELMORE ROMINES 
and HERSHELL GLASS have formed 
a partnership to practice law at Edmon- 
ton. The firm name will be Glass & 
Romines. 


MR. B. C. SEAY, a practicing attor- 
ney at Mayfield for forty years, died at 
his home in Mayfield, May Ist. 

Thirty-nine young attorneys of Lex- 
ington met at the Lafayette Hotel in 
Lexington, May 3rd, and formed the 
Fayette County Junior Bar Association. 
Membership is limited to lawyers under 
35 years of age. 
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ATTORNEY WILLIAM SHU- 
MATE, JR., of the Jefferson County Bar, 
has opened an office for practice at Jef- 
fersontown. Mr. Shumate will continue 
to maintain his Louisville office. 


HON. THOMAS S. THOMPSON, of 
Louisa, died April 25th, after submitting 
to an operation. Judge Thompson was 
elected county attorney of Lawrence 
County last November, but ill health had 
prevented his assuming the office. 


ATTORNEY J. T. SWETNAM has 
been appointed county attorney of Law- 
rence County to succeed the late T. S. 
Thompson. 


ATTORNEY J. BEATTY DAVIS, 
Covington, has moved his office to the 
Covington Trust Building. 


THE LOUISVILLE BAR ASSO- 
CIATION had seven hundred and fifty 
persons present at the dinner given by 
them in honor of Judge Elwood Hamil- 
ton at the Pendennis Club, April 15th. 
Senator M. M. Logan was the principal 
speaker. 


HON. WOOD FLOWERS, 23 years 
old, was by agreement made a special 
judge to try some matters at the March 
term of the Cumberland Circuit Court. 


JUDGE GEORGE S. WILSON ad- 
dressed the Daviess County Woman's 
Club at its monthly meeting April Ist. 
He spoke on the “Judicial Branch of 
Government.” 


ATTORNEY J. OMER BAKER, of 
Stanford, formerly of Harlan, died at the 
home of his father in Stanford, April 
19th. Members of the Harlan County 
Bar Association attended the funeral. 


HON. CECIL DODD, President of 
the Anglo-American Mill Co., was the 
principal speaker at the regular meeting 
of the Daviess County Bar Association 
in Owensboro, February 28th. He dis- 
cussed “The Threat to Democracy from 
Within and Without.” 


Memorial services in honor of the late 
JUDGE CHARLES H. MOORMAN 
were held in the Federal Court room at 
Louisville, February 28th. 


The Kenton County Bar Association 
held a speechless meeting at the New 
Lookout House, Covington, February 
28th. L. J. Crawford, State President, 
was the guest of ‘honor. When intro- 
duced he was told that no speech was 
expected. 





MR. THOMAS J. HILL, of the Stan- 
ford Bar, has been appointed Common- 
wealth Attorney of the 13th Judicial Dis- 
trict. He fills the vacancy caused by the 
death of Judge Emmett Puryear. 


The Logan County Bar Association 
met February 15th, and passed resolu- 
tions praising the work of the Hon. 
Doyle Willis as Circuit Judge. 


ATTORNEY JOE FEATHER, of 
Williamsburg, was one of the speakers 
at the Annual Institute of Public Affairs, 
held at Union College, Barbourville, on 
March 9th. The theme of the institute 
was “Better Government for Mountain 
Counties.” 


HON. YANCY HANDY, of Cave 
City, expects to open an office for prac- 
tice at Glasgow shortly. 

ATTORNEYS J. C. McKNIGHT and 
THOMAS K. SHUFF, JR., have formed 
a partnership to practice at Georgetown. 
The name of the firm will be McKnight 
& Shuff. 


HON. D. FRED WORTH, of the Ful- 
ton Bar, was seriously injured February 
19th, in a fall down the stairs leading to 
his office. He suffered a broken wrist, a 
badly injured nose and numerous cuts 
and bruises. 


HON. J. C. BIRD, of Williamsburg, 
has opened a law office in Whitley City. 


HON. L. A. FAUREST, of the Eliza- 
bethtown Bar, acted as special judge of 
the Nelson Circuit Court, at its February 
term to try some matters in which Judge 
Vill H. Fulton was d'squalified. 


MR. RAYMOND CONNELL, of the 
Sourbon County Bar, was the speaker 
at a meeting of the Paris Rotary Club 
February 24th. 


MR. HARVEY RIDDLE, formerly 
of Irvine, died at his home in Colorado 
in February. Mr. Riddle was one of the 
most prominent lawyers in the State of 
Colorado, and in the course of his prac- 
tice revised the statutes of Colorado. He 
was admitted to the Kentucky Bar in 
1857. 


HON. ELI H. BROWN, of Louisville, 
has been appointed acting U. S. District 
Attorney for the Western District of 
Kentucky, and thus became what is 
probably the youngest Federal prose- 
cutor in the nation. 
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CIRCUIT JUDGE L. L. HINDMAN 
has recovered from an operation that in- 
capacitated him for several weeks. 


HON. J. MORTON MORRIS, of the 
Jefferson County Bar, died in Louisville 
April 23rd. 


JUSTICE JAMES C. McREYNOLDS 
of the U. S. Supreme Court, visited his 
boyhood home in Elkton for a few days 
in April. Judge McReynolds is the son 
of a Todd County country doctor. 

About twenty-five attorneys from Ful- 
ton, Hickman, Carlisle, and Ballard 
counties, gathered in Clinton March 17th, 
for one of the five annual meetings of 
the Four Counties Bar Association. 


CITY ATTORNEY W. E. FAULK- 
NER, of Hazard, was the principal 
speaker at the Lions Club in Hazard, 
March 17th. He spoke on the city man- 
ager form of government. 


MR. EDWARD L. MACKEY, of the 
Jefferson County Bar, has been ap- 
pointed Public Administrator and Guard- 
ian of Jefferson County. Mr. Mackey 
will continue his practice with Mr. Law- 
rence J. Mackey under the firm name of 
Mackey & Mackey. 


HON. FRANK M. DRAKE, of the 
Jefferson County Bar, has been elected 
to the House of Delegates of the Ameri- 
can Bar Association, to succeed himself. 
Mr. Drake received 142 votes out of a 
total of 160 votes cast. 


JUDGE MARTHA MANNING, of 
Maysville, addressed the Business and 
Professional Women’s Club at Lexing- 
ton, April 12th, on the “Rights and 
Privileges of Women in the United 
States.” 


HON. B. M. VINCENT, M. C. and 
STATE REPRESENTATIVE RODES 
K. MYERS addressed a meeting of the 
Bowling Green Bar Association, April 
11th. 


JUDGE P. M. BASHAM, of Hardins- 
burg, has been appointed by Lt. Gov. 
Keen Johnson, as a member of the 
Legislative Council of the State. 


MR. W. E. JONES has been elected 
President of the Glasgow Bar Associa- 
tion for the ensuing year. Mr. H. K. 
Spear was elected Secretary. 


MR. G. D. MILLIKEN, of the War- 
ren County Bar, has been named alcohol 
administrator for Warren County. 


ATTORNEY J. HAWKINS HART 
died at his home in Henderson May 7. 
Mr. Hart was 81 years old and had been 
an attorney for 50 years. 


ATTORNEYS D. C. WALLS and 
ROBERT KINCHELOE, of Hardins- 
burg, have combined their offices and 
handsomely furnished them. No part- 
nership has been formed, but the offices 
will be used jointly. 


ATTORNEYS JAMES R. HINES, of 
Morgantown, and JOHN A. LOGAN, of 
Bowling Green, have formed a partner- 
ship under the firm name of Hines & 
Logan, for practice in the courts of the 
new 38th Judicial District. 


Columbia and Adair County lay claim 
to having the two youngest prosecuting 
attorneys in Kentucky. They are Coun- 
ty Attorney O. A. Durham, age 27, and 
City Attorney Woodruff J. Flowers, age 
23. 

The West Kentucky Bar Association 
gave a dinner at the Cobb Hotel in 
Paducah, April 18th, in honor of JUDGE 
MAC SWINFORD. 


ATTORNEY C. L. MILLER, of 
Louisa, is erecting a building in Louisa 
to house his law office. The building 
will be 14x24 feet. 


ATTORNEY ROBERT O. TRENT, 
of Hardinsburg, has redecorated his of- 
fices and equipped them with every mod- 
ern convenience. 


ATTORNEY ASHBY M. WARREN, 
of the Jefferson County Bar, died in 
Louisville April 4th. Mr. Warren was 
district attormey for the L. & N. railroad. 


ATTORNEY J. G. M. ROBINSON, 
of Ashland, was elected president of the 
Boyd County Bar Association, April 


26th. 


ATTORNEY DOUGLAS CURRY 
has been elected City Attorney of Har- 
rodsburg. 


HON. P. K. McELROY served as 
special judge of the Green Circuit Court 
in March, during the illness of Judge T. 
Scott Mayes, of Springfield, the regular 
judge. 


HON. J. R. WHITE, of the Barren 
County Bar, served as special judge at 
the March term of the Cumberland Cir- 
cuit Court in the absence of Judge J. C. 
Carter, who was injured in an automo- 
bile accident. 
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HARVEY DAVIS, 
of Newport, was elected president of the 
Campbell County Bar Association, 
February 18th. 


The Fayette County Bar Association 
on March 20th unanimously passed a 
resolution condemning the recent abor- 
tive attempt to impeach Judge King 
Swope. 


HON. WILLIAM F. NEILL, of the 
Cynthiana Bar, has been appointed, ef- 
fective April Ist, Assistant Attorney 
General by Attorney General Hubert 
Meredith. 


ATTORNEY RALPH GARNETT re- 
signed as county attorney of Taylor 
County May 5th in order to accept a 
position with the Internal Revenue De- 
partment at Louisville. Attorney Fred 
Faulkner was appointed by the county 
judge as county attorney to fill the un- 
expired term of Mr. Garnett. 


FORMER GOVERNOR RUBY LAF- 
FOON was elected President of the 
Hopkins County Bar Association at its 
meeting of May 18th. 


A plan has been proposed to create a 
new judicial district from counties of 
the present 10th and 12th Districts. Un- 
der the proposed plan, Barren, Metcalfe, 
Larue and Hart counties would comprise 
the 10th District, Nelson and Bullitt of 
the 10th would be joined with Anderson 
and Spencer of the 12th to form the new 
district. The stated object of the change 
is to afford more court time to the 
counties now making up the 10th and 
12th Districts. 


ATTORNEY BEN WRIGHT, of 
Gracey, has opened an office in Cadiz for 
the practice of law. 


ATTORNEY SILAS A. SULLIVAN, 
of the Jamestown Bar, gave a lecture in 
Danville February 7th. His subject was 
“This Is God’s Country.” 


HON. ROBERT R. FRIEND, of Ir- 
vine, served as special judge during the 
April term of the Owsley Circuit Court. 

ATTORNEY LEWIS H. MATHER, 
who has been employed in Chicago, has 
returned to Hodgenville and will be as- 
sociated with his father, O. M. Mather, 
in the practice of law there. 
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MR. E. T. WESLEY and his son, 
Gladstone Wesley, of Somerset, have 
formed a partnership with S. F. Bow- 
man, of Mt. Vernon. They have opened 
an office in Mt. Vernon for the practice 
of law. 


In our March issue we referred to 
Mrs. Martha T. Manning, of Maysville, 
as having become the State’s first wom- 


an police judge. Later investigation 
proves this statement inaccurate. Mrs. 
Fannibelle Sutherland of Paris, Ken- 


tucky, served a full term as police judge 
of Paris some years ago. We are not 
advised as to whether Mrs. Sutherland 
was the first woman police judge of the 
State but she did serve as police judge 
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before Mrs. Manning was inducted into 
office. 





JUDGE LOVES JUROR 


The following ample eulogium of the 
office of juror is reproduced from a card 
which, at the top, carries the name of a 
judge of a city court. Each juror, it 
may be presumed, receives such a card 
which he may carry home as evidence of 
his “aristocracy of service.” 


THE AMERICAN PEERAGE 

Gentlemen of the Jury, by being 
selected for jury service you have been 
elevated to the peerage of democracy. 
As such you have a noble opportunity 
for service, obligated by patriotic duty 
to God and Country. This duty is de- 
serving of the consecrated dedication of 
a conscientious cencentration of your 
abilities and the just impulses of your 
honor. 

You are a shield of protection against 
false accusers, transitory passions, and 
prejudice. 

You are determiners of truth reveal- 
ing the character of our Country as a 
land of the free and home of the brave. 

You are the preservers of liberty that 
walks with progress and restrains only 
libertine license to insure its own free- 
dom. 

You are protectors of all legal rights 
of society, citizenship, and the State. 

You are guarantors of justice, consti- 
tutional and statutory, exactly, evenly, 
and universally applied. 

You are the custodians of American 
civilization for without law there can be 
no civilization, without courts there can 
be no law and without truth and inde- 
pendence there can be no courts. 

The only title of nobility recognized 
by America’s loyal house is in the peer- 
age of the jury box where trial by peers 
determines the truth of issues between 
the State and its citizens. 

This title carries no feudal privilege or 
materialistic value, however, it merits 
the accolade of achievement—the ac- 


complishment of the aristocracy of serv- 
ice, 

This high honor carries only the title 
as a word of address or as an adjective 
of description, “Gentlemen of the Jury.” 
—From Journal of the American Judi- 
cature Society. 
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Nightfall overtook a traveler in the 
Kentucky mountains. He was forced 
to seek lodging in a mountain cabin oc- 
cupied by a large family. He noticed 
that one of the smaller children was 
addressed as “Ciny.” He realized that 
this must be an abbreviation for a longer 
name and was curious to know what the 
real name was. He inquired of the 
mother the real name, she replied: 

“You see, stranger, there was a lawyer 
stayed with us one night and went off 
leaving one of his books, and I found 


that child’s name in that book, her real 
name is Petty Larceny but we just call 
her Ciny for short.” 





Would This Be Libel? 
The dictation was: “Mr. A , at- 
torney on the other side says he will 
dismiss the suit against you.” 
As written by the steno: “Mr, A 
is turning on the other side and says he 
will dismiss the suit against you.” 
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The election in one of our central 
Kentucky counties was over, the votes 
had been counted, the sheriff elect was 
to hold the first public office ever en- 
trusted to a member of his family. He 
went home with the news of his elec- 
tion. 

After he had proudly told of his suc- 
cess, one of his children, aged 7 asked: 

“Pa, are we all sheriffs now?” 

“No” he replied, “just me and your 
ma.” 





A newly elected Justice of the Peace 
made his first report on the activities 
of his office, the report is as follows: 


Commonwealth vs 

Commonwealth vs. Mary Howes...... 4.25 
Commonwealth vs. Dick Simms........ 6.00 
Commonwealth vs. Jack Brown........ 3.65 


_ Some of them cases was in the night 
time and some in the day time. I have 
charged what I thought was right. 
Them was troublesome cases. 
Yours truly, 
z=. & 


Westertield-Bonte C0. 
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SUCH IS LIFE 


He put his arm around her 
And whispered in her ear; 
She listened and then nodded, 
As he drew her near. 
Then he gently kissed her 
And talked in quiet tone— 
The girlie was his sister; 
He was asking for a loan, 





In the Warren Circuit Court, when 
Judge McKenzie Moss was presiding, 
there was a criminal action against a 
man named Bill Jones. Jones did not 
want his case to be tried. The day be- 
fore it was set he sought to employ 
the Hon. John B. Rodes, he stated to 
Mr. Rodes that he wanted his services 
for the purpose of obtaining a con- 
tinuance. Mr. Rodes asked if he had 
any witnesses. To which Jones replied, 
“No.” Mr. Rodes asked what excuse he 
had for a continuance, Mr. Jones told 
Mr. Rodes that he was paying him to 
find the excuse. Mr. Rodes told Jones 
he couldn’t do that and refused the em- 
ployment. Jones left saying he would 
find an excuse. 

When Court convened the next morn- 
ing Jones had taken his seat well to the 
rear of the courtroom. Judge Moss 
complained that there was unhealthy 
odor in the room and had all the win- 
dows raised. 

Jone’s case was called, he came inside 
the bar rail, everyone moved away from 
him and Judge Moss said, “Bill what 
has happened to you?” 

Jones replied, “when I came to town 
this morning I had to walk through the 
woods and I had a rumpus with a 
skunk.” 

“Case continued. now you get out of 
here,” said Judge Moss. 

On the way out Bill said to Mr. 
Rodes, “I told you I could find an ex- 
cuse.” 





This story was told by Hon. James 
Park, Commonwealth Attorney, at a ban- 
quet of the Lexington Bar Association. 

Two criminals were talking about the 
testimony they had given in a case 
which Mr. Park was prosecuting. One 
of the pair said: 

“Don’t you know they can hang you 
for that?” 

“Oh, I am not afraid of that,” his 
companion answered. “They only kill 
by elocution in this state.” 
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